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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

MARK W. RUBY, 

                                                  Employee, 

                                                            Respondant

                                                   v. 

WU GEN INVESTMENTS;

(Uninsured)

                                                  Employer,

                                                   And 

NATIONAL BANK OF ALASKA,

                                                   Lienholder,

                                                   And

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Petitioner.
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        FINAL

          DECISION AND ORDER

        AWCB Case Nos.  199902097, 199921959
        AWCB Decision No. 00-0126  

         Filed in Anchorage, Alaska

         June 28, 2000.


We heard National Bank of Alaska’s (NBA) petition to dismiss at Anchorage, Alaska, on June 20, 2000.  The case was originally set for an oral hearing.  Attorney Theresa Hennemann represents National Bank of Alaska (NBA).  The employee contacted Workers’ Compensation Officer Douglass Gerke at 9:00 a.m. that day.  Our trailing calendar ran long, and attempts to contact the employee at 1:00, 3:00, and 4:00 were unsuccessful. The employee did not file a hearing brief. The employer did not appear or otherwise participate. We proceeded in the employee’s and employer’s absence under 8 AAC 45.070(f)(1), and conducted the hearing on the basis of the written record.  We closed the record on June 20, 2000.  


ISSUE

Whether to dismiss the employee’s claims against NBA. 


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in our prior decision;  Ruby v. Wu Gen Investments, AWCB Decision No. 99-0060 (March 31, 1999) (Ruby I), where we found Wu Gen and its owner, Michael Kershaw, was the employer and referred the matter to our uninsured employer investigator.  The employee injured his foot on February 18, 1999, and later contracted a serious infection.  At one point amputation of the infected foot was contemplated.  At the time of the employee’s injury, Mr. Kershaw neglected to obtain workers’ compensation insurance.   


Wu Gen Investments, owned by Michael and Kyong Kershaw, rents apartments in Anchorage.  NBA is the lien holder and holds the deed of trust on the Kershaws’ apartment building.  The deed of trust provides in pertinent part:  


To keep the subject property in good condition and repair; to permit no waste thereof; to complete any building, structure, or improvements being built or about to be built thereon; to restore promptly any building, structure or improvements thereon which may be damaged or destroyed; and, to comply with all laws, ordinances, regulations, covenants, conditions and restrictions affecting the subject property.


The deed of trust was signed in 1993.  The deed of trust granted NBA the right to inspect the property.  By 1999, the apartment building had come into a state of disrepair.  In its February 2, 1999 letter, NBA wrote:  

The above Property was inspected on I February, 1999 by National Bank of Alaska. Our inspection revealed the following list of said deficiencies (see attached) on the above Property amounting to the default of the above said Deed of Trust.

These conditions and structural deficiencies are currently subject to a "Notice to Vacate" dated 2‑1‑99 by the Municipality of Anchorage Public Works Department Building Safety Division with a Uniform Code for the abatement of a Dangerous Building 1997 Edition Section 302.

National Bank of Alaska is requiring the Property to be restored and repaired promptly in a good and workmanlike manner and that all or any part of the Property to the equivalent of its original condition as stated on Page 4, Article 6 "Preservation and Maintenance Property; Leaseholds" of said Deed of Trust.

In addition, if Borrower fails to perform said improvements as stated on. Page 5 Article 8 "Protection of Lenders Security", National Bank of Alaska will take what necessary actions to protect the Lenders interest.

Let it also be known that Borrower is also in default according to Page 6 Article 11 "Condemnation", by allowing illegal drug activity to ' occur on said Property. Our legal counsel is currently reviewing the various arrest and seizure reports that have been submitted by the Anchorage Police Department and that is currently on file at the Municipal Attorney's Office. NBA objects to any illegal activity and does not want it to happen in the future.


National Bank of Alaska as Lender is exercising our rights under said Deed of Trust Page 6 Article 10 "Books and Records". You are required to furnish to Lender a current balance sheet, a statement of income and expenses of the Property and a statement of changes in financial position,. each in reasonable detail. We are also requesting a detailed scheduled regarding all deficiencies and code violations that have been cited by the Municipality of Anchorage. Said information shall be received at National Bank of Alaska Mortgage Loan Servicing Department attention Ruth Snelling or Linda Souder at 1500 West Benson Blvd. 3rd Floor Anchorage, Alaska 99503 by 4:30 P.M. Wednesday February 10, 1999.

Shortly thereafter Mr. Kershaw hired the employee to work on the building.  To finance the repairs NBA required under its deed of trust, Mr. Kershaw borrowed money from his brother-in-law.  NBA had no other involvement with the refurbishing of the building, and provided no other financial assistance or instruction on how to proceed with getting the building up to code.  (Kershaw dep. at 20).  The employee began working on February 8, 1999 and worked until his injury on February 18, 1999.  


On September 21, 1999, the employee signed a second report of occupational injury or illness naming NBA as the employer.  This appears to have been filed with the Board on December 30, 1999.  The employee, through counsel,
 signed a petition to join NBA on January 6, 2000.  The apparent was that NBA took on employer status by requiring Mr. Kershaw to keep the apartment building (that it had a significant security interest in) habitable.  


NBA filed its answer and objection to joinder on January 27, 2000.  NBA (in it’s timely hearing brief) argues that no employer-employee relationship exists between NBA and the employee;  furthermore, the Board in Ruby I has already found Kershaw/Wu Gen to be the employer.  NBA asserts that no express or implied contract of hire can be established between the parties.  NBA asserts that none of the criteria listed under 8 AAC 45.890 have been met to determine employee status.  No arguments regarding NBA’s petition to dismiss were received from either the employee or the employer (Kershaw/Wu Gen).  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

8 AAC 45.890 provides:  


DETERMINING EMPLOYEE STATUS.


For purposes of AS 23.30.265 (12) and this chapter, the board will determine whether a person is an "employee" based on the relative-nature-of-the-work test. The test will include a determination under (1) - (6) of this section. Paragraph (1) of this section is the most important factor and is interdependent with (2) of this section, and at least one of these factors must be resolved in favor of an "employee" status for the board to find that a person is an employee. The board will consider whether the work

    (1) is a separate calling or business; if the person performing the services has the right to hire or terminate others to assist in the performance of the service for which the person was hired, there is an inference that the person is not an employee; if the employer

    (A) has the right to exercise control of the manner and means to accomplish the desired results, there is a strong inference of employee status;

    (B) and the person performing the services have the right to terminate the relationship at will, without cause, there is a strong inference of employee status;

    (C) has the right to extensive supervision of the work then there is a strong inference of employee status;

    (D) provides the tools, instruments, and facilities to accomplish the work and they are of substantial value, there is an inference of employee status; if the tools, instruments, and facilities to accomplish the work are not significant, no inference is created regarding the employment status;

    (E) pays for the work on an hourly or piece rate wage rather than by the job, there is an inference of employee status; and

    (F) and person performing the services entered into either a written or oral contract, the employment status the parties believed they were creating in the contract will be given deference; however, the contract will be construed in view of the circumstances under which it was made and the conduct of the parties while the job is being performed;

    (2) is a regular part of the employer's business or service; if it is a regular part of the employer's business, there is an inference of employee status;

    (3) can be expected to carry its own accident burden; this element is more important than (4) - (6) of this section; if the person performing the services is unlikely to be able to meet the costs of industrial accidents out of the payment for the services, there is a strong inference of employee status;

    (4) involves little or no skill or experience; if so, there is an inference of employee status;

    (5) is sufficient to amount to the hiring of continuous services, as distinguished from  contracting for the completion of a particular job; if the work amounts to hiring of continuous services, there is an inference of employee status;

    (6) is intermittent, as opposed to continuous; if the work is intermittent, there is a weak inference of no employee status.


We find NBA meets none of any of the criteria or any subparts enumerated above.  The simple fact that NBA exercised its contractual rights to protect its security interest in the property in no way creates an employer/employee relationship.  For the reasons detailed in Ruby I, we find the Kershaws, d/b/a Wu Gen Investments are the employers.  We conclude NBA shall be dismissed as an employer.  The cases shall be uncombined.  


ORDER

National Bank of Alaska is not an employer in this case;  the employee’s claims against NBA under case number 199921959 are denied and dismissed.  


Dated at Anchorage, Alaska this 28th day of June, 2000.





          ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






Steve Hagedorn, Member







____________________________                                  






Harriet Lawlor, Member

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MARK W. RUBY employee / respondant; v. WU GEN INVESTMENTS (Uninsured); NATIONAL BANK OF ALASKA, alleged-employer; ALASKA NATIONAL INS. CO., insurer / petitoners; Case Nos. 199902097, 199921959; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of June, 2000.

                             

   _________________________________

      




   Debra C. Randall, Clerk
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� Attorney Randall Cavanaugh has since withdrawn his representation.
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