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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

JOHN D.(JACK) TWIGGS, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

MUNICIPALITY OF ANCHORAGE,

(Self-Insured),

                                                  Employer,

                                                             Defendants.
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)
          FINAL

          DECISION AND ORDER

        AWCB Case Nos.  198700843
        AWCB Decision No. 00-0134 

         Filed in Anchorage, Alaska

         July 7, 2000.


We heard this matter at Anchorage, Alaska, on June 6, 2000.  Attorney William Soule represents the employee.  Attorney Patricia Zobel represents the employer.  The parties agreed to keep the record open the to allow the board members an opportunity to exchange depositions and previous hearing transcripts, and the re-submission of an additional deposition.  We closed the record on June 20, 2000 when we first met after distributing these materials.  


ISSUES

Whether the employee lost a promotion entitling him to permanent partial disability (PPD) benefits.  


SUMMARY OF THE EVIDENCE

This case involves a long and complicated history.  We incorporate by reference the facts as detailed in our prior decisions and orders, including the subsequent appellate history.  A majority panel in Twiggs v. Municipality of Anchorage,  AWCB Decision No. 93-0018 (January 21, 1993) (Twiggs I), aff’d, Twiggs v. Municipality of Anchorage, 3AN 93-1550 CI (June 14, 1994 Alaska Super.), denied and dismissed the employee’s claim for PPD benefits. 


When he was injured on January 5, 1987, the employee was working as a volunteer police officer for the employer. The employee had decided to resign from the force and when returning his uniform, he slipped and fell, injuring his back.  The employee claims his back condition caused him to lose a promotion at his full time job with the Federal Aviation Administration (FAA).  It is this decrease in his FAA earnings that his claim for PPD is based upon.  


Our decision in Twiggs I was ultimately reversed by our Supreme Court in Twiggs v. Municipality of Anchorage, 938 P.2d 1046 (Alaska 1997), concluding:  “The superior court’s decision affirming the Board’s decision is Reversed.  The case is REMANDED to the superior court with instructions to remand to the Board for calculation of benefits pursuant to former AS 23.30.220(a)(4).”  The parties interpreted this decision differently, and each agree it is “cryptic” or “confusing.”  


On remand the Board issued its subsequent decision in Twiggs v. Municipality of Anchorage, AWCB Decision No. 98-0040 (March 6, 1998) (Twiggs II).  In Twiggs II, the Board set the employee’s PPD rate at $676.48 per week under AS 32.30.220(a)(4).  In Twiggs v. Municipality of Anchorage, AWCB Decision No. 98-0153 (June 17, 1998) (Twiggs III), the Board denied the employer’s petition for modification of our decision in Twiggs II.  The employer appealed these decisions to the superior court.  In Municipality of Anchorage v. Twiggs, 3AN 98-07257 CI (Alaska Super. February 23, 1999), our decisions in Twiggs II and III were reversed and remanded.  The employee subsequently petitioned the Supreme Court for review of this decision.  


On June 11, 1999, the Supreme Court issued an order on the employee’s petition for review (SCT Order I).  This order provides in full:  


The court having considered the Petition for Review hereby GRANTS the petition, AFFIRMS the superior court’s decision, and CLARIFIES the instructions on remand from this court in Twiggs v. Municipality of Anchorage, 938 P.2d 1046 (Alaska 1997) as follows:


On remand the Board shall decide whether Twiggs lost a promotion as a result of his injury, in accordance with the discussion contained in footnote 7 of the opinion.  938 P.2d at 1050.  


On June 22, 1999, the employer petitioned the Supreme Court for rehearing.  Subsequently on August 26, 1999 the Supreme Court issued an order on the petition for rehearing  (SCT Order II).  This order provides in full:  

In Twiggs v. Municipality of Anchorage, 938 P.2d 1046 (Alaska 1997), we addressed two questions: "(1) whether an injured employee whose post‑injury income is greater than his income at the time of injury is entitled to PPD benefits as a result of a lost promotion; and (2) whether Twiggs' compensation benefits calculation is capped at the minimum gross weekly wage of a fulltime Anchorage policeman." Id. At 1047. Although we answered both questions in the affirmative, we did not purport to determine whether Twiggs had actually lost an FAA promotion due to his injury, thus entitling him to PPD benefits. It is for this purpose ‑ to determine whether Twiggs lost a promotion entitling him to PPD benefits ‑ that we remand the case to the Board. If the Board finds that Twiggs is entitled to PPD benefits on the basis of a lost promotion, then it shall calculate the benefits in accordance with former AS 23.30.220(a)(4). 


In Twiggs v. Municipality of Anchorage, AWCB Decision No. 00-0015 (January 27, 2000) (Twiggs III), the employer sought additional discovery of the employee’s income and employment information from 1992 through the present.  We denied the employer’s request pending our decision in the present case. 

SPECIFIC FACTS REGARDING THE LOST PROMOTION


As additional background, we incorporate the Supreme Court’s summary of the salient facts as follows:


On January 5, 1987, one day before his official retirement from the Anchorage Volunteer Police Reserves, John Twiggs tripped on an unknown object buried beneath the snow as he entered the police station to turn in his police equipment. In attempting to break his fall, Twiggs wrenched his back. Twiggs formally retired as planned from the Reserves the next day. At the time of his injury, Twiggs was employed at the GM-13 pay level by the FAA at Anchorage International Airport. Twiggs timely filed a workers' compensation claim.


In March 1987, two months after his injury, Twiggs was laterally transferred to a field security position by the FAA. In that capacity, Twiggs' duties grew and his supervisory responsibilities increased, resulting in his promotion to the GM-14 pay level in September 1988. In August of 1990, Twiggs was again laterally transferred, this time from his field position to his current position in the FAA's regional Anchorage office. Twiggs claims that he was transferred because his field position required sitting in long meetings, extensive travelling, and physical exertion in the form of stooping, squatting, lifting, and bending--all of which proved too difficult given Twiggs' back injury. His current duties are "much more reasonable, and much less strained, with much less travel[.]" As the supervisor responsible for transferring Twiggs stated, "[t]he final decision [to transfer] was based on my concern for Jack's health and ... making his environment a little easier."


In 1991 Twiggs applied for the newly created job of Deputy Security Division Manager of the FAA in Alaska. James Derry, Twiggs' supervisor, was responsible for selecting the person to be promoted to this position. Twiggs did not receive the promotion and has remained in his current position at the GM-14 pay level.


Since his injury, Twiggs has received periodic medical treatment for his back problems. Twiggs has occasionally missed work due to his back pain but has not lost salary because he works flexible hours weekdays and weekends, and takes personal leave when necessary. After several consultations, Davis Peterson, M.D., an orthopedic surgeon, diagnosed a lumbar strain and in April 1991 assessed Twiggs as having a 20.5% whole-body permanent partial impairment rating pursuant to applicable AMA guidelines.


Twiggs contends that but for his 1987 back injury, he would have received the promotion to Deputy Security Division Manager. He seeks PPD benefits of $60,000--the statutory limit--for this lost opportunity. The Municipality counters that Twiggs would have been denied the promotion regardless of whether he had injured his back.

(Twiggs, 1047).


The medical record surrounding the period of time in questions reveals the following:  He first sought medical attention on January 20, 1987 with George B. vWichman, M.D., who, in his January 22, 1987 report, noted:  


This gentleman injured his low back on 1–5–87 while he tripped over a snow covered box on the sidewalk.  He states that in some ways it is similar to the pain he has had before, for which he was seen and treated at this office in September, 1976.  He has several questions.


According to him ever since the original injury his back has never felt the same.  For instance he could not do things that he normally used to do before the low back injury and presently he wonders whether he is going to deteriorate in the future.  He has two concerns: (1) Whether he has any disability left from the original injury.  (2) Whether his medical treatments will be opened in the future.


On examinations the findings are consistent with a facet impeachment, L5 vertebrae on the left side.


His x-rays show mild pre-existing scoliosis and sampling in the facet joints.  I have answered his questions as far as I could.  For the time being I believe the exercises will help his muscles spasm and consequently the pain what will happen in the future I could not answer since this would be a guess on my part.  In terms of impairment from the first injury and recurrence of the similar injury at this time, perhaps a compromise impairment of the back should be considered in the neighborhood of 8 percent, this is on the assumption that an L5 – S1 disc has been damaged.


I have told him also that if his pain is not relieved that he may need some more extensive procedures done on does his back in the future.  He is aware of that fact.  (Emphasis added).


The employee saw Declan R. Nolan, M.D., with complaints of unrelated cervical pain in June and August of 1988.  There is no mention of any low back complaint.  


The employee next presented to Dr. vWichman on August 16, 1990 with complaints of low back pain.  In his report of that day, Dr. vWichman noted:  


Mr. Twiggs was seen today for a follow-up in regard to his low back pain.  He injured his low back in 1987.  The reason that he came is that subjectively he has to live with his pain and most of the time at work and also in his leisure time at home.  This makes it difficult for him to function properly as a person.


He points to the small of his back as the source of the pain he states that he had no problems with his legs in terms of pain or loss of strength.


Dr. vWichman referred him to Davis Peterson, M.D., who took over the employee’s care.  Dr. Peterson first saw the employee on August 23, 1990.  The medical records indicate the employee continued to treat with Dr. Peterson approximately every six weeks through at least 1992.  


At the November 19, 1992 hearing, the employee testified regarding his explanation for why he did not receive the 1991 promotion to the Deputy Security Division Manager position.  He stated there were no other applicants for the position, and:  “Although Mr. Derry (the employee’s supervisor) told me specifically, in fact on several occasions, that I was the person that he had chosen for this.  It later turned out that I did not and when I questioned him on it [, it] was because of the physical limitations.”  (1992 Tr. At 21).  


The employee testified he had problems sitting in long meetings, which effects the demeanor of the meetings.  Further the employee testified his back pain made him tense and acknowledged that it would show “on his face.” (Id. at 38).  In an April 16, 1991 letter to Dr. Peterson, the employee wrote:  “It is very difficult to constantly maintain a good attitude and be pleasant as a consequence of the pain and discomfort that I suffer.  The degradation in my attitude negatively affects my interaction with others at work and in my personal life.”  


James S. Derry testified on August 19, 1992 via deposition for the November 1992 hearing.  At 10 Mr. Derry testified:


I did not choose Mr. Twiggs for the deputy position even though I had originally discussed with him, and I ‑‑ I even remember the discussion, it was in Washington, D.C. the meeting we were at. The fact that he was considered my prime candidate and the person I was expecting to put into that position, but as his back problems increased, and my deputy along, with myself made extensive travel, today I think I've traveled about 50,000 air miles this year. My deputy has traveled approximately the same amount. We spend sometimes three and four days in a row in meetings after that travel. I did not feel that Jack with the pain that he was under, under those conditions, could reasonably represent me, and therefore I did not select him for that job.
Q.
All right. So, he missed that promotion largely as a result of his physical condition and restrictions, is that correct, Mr. Derry? 

A.
That's correct.

Q.
How long ‑‑ and this letter, which you've identified January 3rd, that is your signature, is it not?

A.
That is my signature.

MR . ERWIN: Would you mark this as Exhibit 4, please?

Q.
Mr. Derry, how long have you known of Mr. Twiggs' physical restrictions?

A.
I believe they first came to note in about 1989.

Q.
Okay.

A.
I think it was ‘89 when we first discussed, and I had approached Jack at the field office because some people had said that he ‑‑ he seemed ‑‑ appeared to be angry, he appeared to be flushed, and very, very short with them on several occasions. This is both customers at the airport and also some of the employees. I approached Jack on that asking about it, and at the time Jack seemed very strained. He said that these things bothered him, or that he's back bothered him and therefore sometimes it was very hard when he was in that kind of pain to respond to these people in a more congenial manner. I said, I can understand that, we're probably going to have to do something about this though, because it doesn't create the image that I want. Jack advised me also that he would like to have a chair, and I said ‑‑ a special chair for his back which the doctor had talked to him about, I didn't at that time feel I had the funds. I told him I would look into it. As I recall, and I'm going back in memory, I couldn't buy it that year. Jack purchased a chair for himself for the office. In about 19‑ ‑‑ I believe, September ‑‑ October or September of 198‑ ‑‑ 1990 ‑​1990, I had an individual who was returning from Europe and I therefore moved Mr. Twiggs out of the manager's position and put an individual in, it was the first time I had a replacement. But we had talked about moving him because of this, and I told him I could make his duties much more reasonable, and much less strained, with much less travel if I moved him into that office, or into my regional office. I moved him at that time, we talked again about the back problems with the computer. I made arrangements, I think, in `91 after getting the doctor's report that I commented from to get him an adjusted computer board, and then he came back and asked for a chair. I had the money at that time, in about January of ‘92, I ordered the chair and I figured it was about time that I put something down in writing to protect myself and the agency. Therefore, I gave Jack this letter, these problems seemed to be increasing and I really didn't want to have to pay for activities, or injuries that were not relative to the job he was doing, but which were affecting the job, so I gave him the letter and bought him the chair. As a matter of fact, I think I issued him the letter, and I think we paid for the chair, according to my record, about three to five days later, it was brought in. I had one other issue, which I brought a copy of, which I think you may want.  It might relate to ‑‑ and I bring this up because I was concerned about future workmens' (sic) compensation filings in regard to the government. In March of this year I asked Jack to go to Cairo for a project for my boss out of Washington. He went to Cairo and upon getting to Cairo had additional back trouble listed here on the labor report as probable herniated disc in the neck. I did file a workmens' (sic) compensation report in regard to the FAA, I did bring a copy of that filing if you would like to have it. Surely.

Q.
Mr. Derry, would Mr. Twiggs' salary have gone up if he had been able to succeed to the assistant manager position?


A.
Yes, it would have. Had he been selected for that position as opposed to the other individual, and I moved someone into that position laterally, I did not bid it.  I had at the time two GM14 in the office, one was a branch manager of my internal branch, the other was Mr. Twiggs who was handling the international, and I had another who was managing the (indiscernible), the individual that I moved in behind Mr. Twiggs when I brought him in from the airport. I moved the person across as we say laterally, in the same grade into the deputy position, then I rewrote the position description and upgraded that position, and the individual who was moved across was promoted a little over a year ago, I believe, to a GM15, which is one grade higher than Mr. Twiggs.

(Id. at 11 - 14).


In his January 3, 1992 memorandum to the employee, Mr. Derry wrote:

As I have discussed with you on previous occasions, I can not (sic) recommend you for promotional positions because of the physical limitations that have resulted from the injury you sustained to your back while working for the Anchorage Police Department. While I realize that you will stand no chance of obtaining a promotion with out (sic) my recommendation, I simply can not (sic) say that you can accomplish required tasks when you and I both know that you can not (sic) physically do so. . . . 

Although your experience level, competence, and proficiency would more than have qualified you, I did not recommend you for the GM 15 position as special agent in charge of the international field office in Brussels last September because of your physical impediments. I did not consider you for the GM ‑ 15 position of Assistant Division Manager for this division in 1990 for the same reason.... 


In his second deposition taken September 17, 1992, Mr. Derry testified at 18 – 19:


Q.
In making the decision to move him into that position,  was one of the reasons because of perceived lacking in diplomacy in dealing with other counterpart agencies?


A.
That was an issue, yes.  And that was one of the other things that I discussed with Jack and Jack commented to me on the occasions when he was – these things came up, he related that they were directly related to the pain he was in at the time.  I cold live with that having had some real back pain.  I know that it’s – it’s hard to be congenial.  The other thing that bore on my mind to make that move was that I had sent Jack out to that field office to bring, particularly, Anchorage Airport into compliance when they had resisted for many, many years.  You don’t make a lot of friends when you have to – to be a very, very strong enforcement person so I also felt that maybe some of the diplomacy was a matter of the fact that he had to do very strong enforcement.  But he felt, and I felt too, that the pain was leading his ability to – to have patience when confronted by some of those that we had some very, very, high dollar cases against.  


Mr. Derry also agreed that at times in meetings the employee appeared rigid in meetings, and presented a “disapproving” posture that put people off.  (Id. at 23).  


The employer asserts that the employee’s lost promotion is not due to his alleged back pain, but his lack of interpersonal skills.  At the 1992 hearing (then) Police Captain Ron Otte and (then) Reserve Lieutenant Tom Dooley testified regarding the employee’s demeanor.  The employee testified that he decided to resign after he was denied a promotion. (1992 Tr. At 15 -16).  Captain Otte made the decision to promote a different reservist than the employee.  In the 1992 hearing at 70, Captain Otte testified:

Well, as I recall, it was a difficult choice. But it kind of boiled down to some concerns by the patrol command staff that we discussed in our deliberations concerning that position.

Jack, in spite of all the positive things I just mentioned, at times had a very difficult time dealing with reserve. He was, at times, abrupt and brisk. He had from time to time occurrences where he had lost his temper and created some problems. And the command staff felt like his interpersonal skills were just not strong enough to lead a group of volunteers.

We recognize that the reserve program was extremely valuable to our operation because they were volunteers. We wanted somebody that had the leadership and could really lead them. And in spite of, you know, personal feelings that Jack was a nice guy and worked hard and all that, he just fell short in the areas that I just discussed.


For that reason we made a decision to promote Mel Kulkowski.

Captain Otte did not find the employee to be a “team builder”, and his interpersonal skills, although not completely lacking, was his weakest quality.  (Id. at 71).  He testified that it was a unanimous decision among his staff that the employee would not make a good commander.  (Id. at 75).


Mr. Dooley served at the same rank as the employee in the reserves.  He described the employee as difficult to get along with and extremely critical.  (Id. at 54).  Mr. Dooley testified that, at times, the employee could be overbearing, abrasive, and petty.  Some people requested not to be assigned with him.  “If you were on his side on an issue he was diplomatic.  If you were on the other side, at times, he could be undiplomatic.  (Id. at 55-57).  He testified he was friends with the employee. (Id. at 58).

A. At times he could be short tempered.

Q. Was he able to work to a consensus with other people in group meetings? 

A. At times, but towards the end, you know, there were situations where it was either going to be his way or not (sic) way.

Q. Are you saying, then, he wasn’t able to compromise.

A. In some cases he was not able to compromise.

Q. And did that make it uncomfortable for the people he was working with?

A.
I believe so.

R. And did that become an issue with the people with whom he was working?

A.
It became somewhat of an issue at a staff level, yes.


Both Captain Otte and Mr. Dooley only worked with the employee prior to his Municipal injury.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In Twiggs at 1050, the Supreme Court instructed:


We further note that a volunteer such as Twiggs, who experienced no decline in overall income, would first have to overcome the Hewing presumption against compensability by presenting evidence which, viewed in isolation, could lead a reasonable person to conclude his post-injury income did not reflect his earning capacity. See Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991); Veco, Inc. v. Wolfer, 693 P.2d 865, 869-70 (Alaska 1985); Hewing v. Peter Kiewit & Sons, 586 P.2d 182, 186 (Alaska 1978). If the presumption were displaced, the employee would then have to prove all elements of his claim by a preponderance of the evidence. See Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986); Burgess Const. Co. v. Smallwood, 698 P.2d 1206, 1211 (Alaska 1985).


Hewing instructs at 185 - 186:


Subsequently, in Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), we discussed the applicable criteria as follows: 


The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability or, more precisely, a decrease in earning capacity due to a work-connected injury or illness. Factors to be considered in making this finding include not only the extent of the injury, but also age, education, employment available in the area for persons with the capabilities in question, and intentions as to employment in the future. (footnotes omitted)


At the time of the employee’s injury, AS 23.30.190(a)(20) provided in pertinent part:  “in all other cases . . . the compensation is 66 2/3 per cent of the difference between his average weekly wages and his wage-earning capacity after the injury in the same employment or otherwise.”  The maximum total recovery could not exceed $60,000.00.    


The employee overcomes the Hewing presumption against compensability with Mr. Derry’s January 3, 1992 letter (and his related deposition testimony).  This letter, viewed in isolation,  would certainly lead a reasonable person to believe that the employee was denied a FAA promotion due to his Municipal injury.  The employer rebuts this evidence with the testimony of Captain Otte and Mr. Dooley.  The employee must now prove all elements of his claim by a preponderance of the evidence.  


We conclude the preponderance of the evidence shows the employee did not receive his promotion due to his claimed back pain, but his pre-existing lack of interpersonal skills.  We find most telling, the fact that the employee first raised his back pain excuse for his demeanor after disciplinary action was being taken by Mr. Derry in 1989.  The employee did not seek medical attention for his back pain, that purportedly was causing difficulty with performing his job, until August of 1990.  Dr. vWichman specifically instructed the employee to return for additional care if his back pain continued, and the employee indicated he understood this directive.  We find it peculiar that an employee in pain great enough to cause disciplinary action would not have sought medical attention.  It is only after Mr. Derry began to document the employee’s claim of back pain for his interpersonal shortcomings that he began regularly seeing Dr. Peterson in 1990.  


Furthermore, we find the employee’s apparent surly demeanor and less than diplomatic dealings with others, pre-existed his Municipal injury.  The testimony regarding the employee’s demeanor of Captain Otte and Mr. Dooley mirror the description Mr. Derry offered, describing the employee.  When the employee initially presented to Dr. vWichman, two weeks after his fall, “He states that in some ways it is similar to the pain he has had before, for which he was seen and treated at this office in September, 1976.  He has several questions.
According to him ever since the original injury his back has never felt the same.” His own statements to his physician indicate he has been in pain since at least 1976.  This explains why his demeanor before and after his 1987 injury was the same.  


Looking to the Hewing factors also does not bode well for the employee.  The extent of the injury was minor;  the employee did not seek medical attention for 15 days after his fall, and after that, not for nearly three years for a second visit.  The employee’s age and education are not at issue.  The employment available for persons with similar capabilities;  we find the employee did not have diplomatic capabilities, and this deficiency in his interpersonal skills pre-existed his 1987 injury.  We do not find his 1987 fall aggravated, or somehow worsened, his established personality traits.  The employee’s intentions may well have been to strive for a promotion, however the position required diplomacy skills, which he did not possess.  


We conclude the preponderance of the evidence, when viewed in its entirety, shows the employee did not receive the 1991 promotion due to his 1987 fall, but because of his lack of diplomatic skills.  We agree with the original majority in Twiggs I, that denied the employee’s request for permanent partial disability benefits.  The employee’s claim is denied and dismissed.  


ORDER

The employee’s claim for permanent partial disability benefits is denied and dismissed.  He did not lose a promotion at the FAA due to his 1987 Municipal injury.  

Dated at Anchorage, Alaska this 7th day of July, 2000.





          ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






S. T. Hagedorn, Member







____________________________                                  






John Abshire, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOHN D.(JACK) TWIGGS employee / applicant; v. MUNICIPALITY OF ANCHORAGE, Self-Insured employer / defendant; Case No. 198700843; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 7th day of July, 2000.

                             

   _________________________________

      




   Debra C. Randall, Clerk
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