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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

ADELE A. ZELENA, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

TRANSPORTATION & MARKETING SYS.,

                                                  Employer,

                                                   and 

NATIONAL UNION FIRE INSURANCE 

CO. OF PITTSBURGH,

                                                  Insurer,

                                                            Defendants.
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)
          DECISION AND ORDER
          ON RECONSIDERATION

        AWCB Case No.  198620573
        AWCB Decision No.  00- 0138

         Filed with AWCB Fairbanks, Alaska

         on July  7,  2000


We heard the employee's Petition for Reconsideration on the basis of the written record, at Fairbanks, Alaska on June 29, 2000.  The employee requested reconsideration of our June 9, 2000 decision and order on this case, AWCB Decision No. 00-0110.  The employee represents herself. Attorney Robert Groseclose represents the employer.  We closed the record when we met to consider this petition on June 29, 2000.

ISSUE


Shall we reconsider, under AS 44.62.540, AWCB Decision No. 00-0110 (June 9, 2000)?


CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee was injured on September 24, 1986, while working as a special education attendant on a school bus.  She stood up to check on one of the students, when the driver applied the breaks.  The employee fell on her right knee, left hip and lower back.  Following the injury, the employee continued working for the employer until 1990.  The employer provided temporary total disability (TTD) benefits beginning February 1987, when the employee was off work for approximately nine weeks.  Thereafter, except for a four‑week period beginning in October 1989, she continued working for the employer through the spring, 1990.   The employee settled a claim for the aggravation of her back condition in a compromise and release agreement ("C&R"), which we approved on May 21, 1991.  


The employee worked in the 1992‑93 school year as a cafeteria worker at Lathrop High School.  She later worked in a secretarial and teacher-aid capacity at Hunter Elementary School.  The employee was divorced in 1996 and moved out of state to live with her sister in California.  The employee applied for, and began receiving Social Security benefits in 1996, in the monthly amount of $222.00.


The employee has been examined or treated by numerous physicians, including Scott Emory, M.D., Timothy Spiegel, M.D., Eric Carlson, M.D., Mary Wing, M.D., Dr. Singer, Carol Davis, D.C., Carrie Keller, M.D., James Fuzzard, M.D., Shaner, M.D., Mark Treger, M.D., James Gollogly, M.D., Owen Hanley, M.D., Jerry Perisho, M.D., George Brown, M.D., Michael Fischer, M.D., Richard Peterson, D.C., Charles Potter, M.D., William Platt, M.D., Kelly Krohn, M.D.,  Steven Marble, M.D., and Reynold Karr, M.D.,  as well as psychologist Dean Zuelsdorf, PsyD., The employee has been diagnosed by several of these doctors as suffering from fibromyalgia.  


On September 10, 1993, we issued a decision and order in this case, AWCB No. 93-0229, finding the employee's claim compensable, based on the presumption of compensability at AS 23.30.120(a).  Since the time of our September 10, 1993 decision, the employer continuously paid the employee TTD and other benefits until January of 2000.    


Based on an October 26, 1996 employer’s medical examination (EME) report prepared by Dr. Marble, the employer filed a petition to terminate benefits, contending that, as of October 26, 1996 the employee reached medical stability and was no longer totally disabled.  The employer also argued the employee refused to cooperate with efforts to return her to active employment.  The employer also relied upon the testimony of Rehabilitation Specialist Dr. Zuelsdorf, who evaluated the employee and found her capable of returning to full‑time gainful employment in a sedentary-to-light physical demand capacity that allows her to change positions frequently, and where she could avoid bending or sustained work in awkward positions.


In a January 21, 1999 hearing on the petition to terminate benefits, the employee denied that she was medically stable.  She acknowledged her condition was better than it was in 1990, and had stayed essentially the same for over the past few years.  She had driven the Alcan Highway on two occasions and continued to maintain a cabin 16 1/2 miles north of Fairbanks.  She hauled water, as her cabin did not have plumbing.  She did her own shopping and laundry and cared for her dogs.  Although the employee expressed reluctance at obtaining a job which would bind her to a particular schedule, she did do volunteer work.


At the January 21, 1999 hearing, the employee's treating physician, Dr. Wing, testified she believed the employee's fibromyalgia was caused by the work‑related accident.  Since there is no history or other medical evidence of a preexisting fibromyalgia condition, Dr. Wing believed the injury itself was the cause of the employee's condition.  She agreed the employee's condition is medically stable.


The employer's physician, rheumatologist Dr. Karr, testified he believed the employee did have fibromyalgia.  However, he found no objective evidence of a relationship between the employee’s work‑injury and her disability.


We issued a decision and order on February 22, 1999, finding a preponderance of the available evidence indicated the employee's fibromyalgia arose in the course and scope of her work, denying the employer's petition to terminate benefits, and ordering the employee to cooperate in the development of a vocational rehabilitation plan.  AWCB Decision No. 99-0037.  Our February 22, 1999 that decision was affirmed by the Alaska Superior Court in 4FA-99-606 CI (Alaska Super Ct., November 24, 1999).   


As a result of conflicting medical opinions in this case, we referred the employee to a second independent medical examination (SIME) on December 10, 1999 with a physician of our choosing, rheumatologist Paul Brown, M.D., in Seattle.  In his January 16, 2000 report, Dr. Brown determined the employee's various physical injuries from her 1986 work accident had largely resolved, leaving only a chronic lumbar strain.  Dr. Brown found the employee's 1986 work-related back injury does not now prevent her return to work.  He determined she is unable to return to work based on her fibromyalgia condition.  


Although he notes Dr. Emory suspected fibromyalgia as early as 1990, from a careful review of the employee's extensive medical records Dr. Brown determined she first showed symptoms of fibromyalgia on or about December 16, 1991.  He noted the medical studies linking fibromyalgia to trauma indicate the condition normally develops very quickly, and never develops more than two years after the trauma.  Because the employee's fibromyalgia arose in 1991, more than five years after her injury, Dr. Brown determined the employee's disabling fibromyalgia is unrelated to her work accident.


On January 14, 2000, the employee saw Dr. Singer at the Santa Maria Ambulatory Surgery and Laser clinic for spinal facet joint injections and fluoroscopy.  On February 8, 2000 the employer filed a Controversion Notice, denying medical benefits for treatment of the employee's back under AS 23.30.095(a), based on an eight-year gap in any back treatment and a lack of any medical records documenting the treatment's link to her 1986 work injury. 
At the May 18, 2000 hearing the employer's adjuster, Carol Huff, testified she controverted benefits for  Dr. Singer's services approximately one day after receiving the medical bill.  She testified the controversion was made in light of Dr. Brown's report, which found that the employee's ongoing fibromyalgia pain was not related to her work injury.   


On January 25, 2000 the employer filed another Controversion Notice, denying further TTD benefits based on Dr. Brown's report. 
On January 28, 2000, the employer filed a petition to modify our February 22, 1999 decision and order, requesting we terminate future TTD and vocational rehabilitation benefits, based on Dr. Brown's SIME report.  We set this modification request for a hearing on May 18, 2000.


At the May 18, 2000 hearing, the employer argued the preponderance of the medical evidence shows the employee suffers disabling fibromyalgia, unrelated to her 1986 work injury, and it shows the employee's 1986 back injury does not now prevent her from returning to work.


At the May 18, 2000 hearing, the employee argued the medical evidence shows disabling fibromyalgia arose from her work injury.  She contends neither Dr. Karr, Dr. Brown, nor the other physicians, showed any other cause of her fibromyalgia, and so have failed to rebut the presumption of compensability of her fibromyalgia.  She asked us to award medical benefits and transportation cost related to treatment by Dr. Singer, penalties, interest, and legal costs.  She argued she should not have to repeatedly defend her benefits.  She requested we find the controversions of January 25, 2000 and February 8, 2000 were frivolous and unfair, and refer the insurer to the Division of Insurance under AS 23.30.155(o).  


The employee testified her back treatment by Dr. Singer was intended to eliminate her underlying back injury, which she claims is a persisting cause of her fibromyalgia.  She testified her work injury is the only significant event which could have caused her ongoing symptoms.  She offered the Arthritis Foundation publication "Your Personal Guide to Living Well with Fibromyalgia" in support of her claim.


In our June 9, 2000 decision and order we found the employee's testimony combined with the opinion of Dr. Wing was is sufficient evidence to raise the presumption that she suffered a compensable injury and disability.  However, Dr. Brown determined the employee's fibromyalgia was a condition which developed long after her work injury, at a time so remote from her injury that the injury could not have been a cause of the condition.  He also determined the employee's fibromyalgia was the cause of her inability to return to her work, and that any residual effects from her work injury were not significant enough to prevent her return to work.  We found Dr. Brown's opinion is substantial evidence, sufficient to rebut the presumption of compensability.  


Based on the preponderance of the available medical evidence, and specifically based on the opinion of Dr. Brown, we found the employee suffers from fibromyalgia which did not arise in the course and scope of her work with the employer.  We concluded the employee is entitled to no TTD benefits after Dr. Brown’s report of January 16, 2000.  


The employee filed a Petition for Reconsideration in our Fairbanks office on June 26, 2000, indicating we made several mistakes of fact.  She contended the medical evidence in her records is not “highly technical”.  She contended she consulted the top researchers in the field of fibromyalgia, and that further investigation into her case should then have stopped.  She contended there is no research showing fibromyalgia develops within two years of injury.  She contended the employer must show how she developed fibromyalgia.  She contended the Arthritis Foundation fibromyalgia handbook is peer-reviewed and widely accepted, meeting the scientific standards of Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993) ("Daubert"),  whereas the opinions of Dr. Brown do not.  She points out the handbook does not refer to a time span from injury to the development of fibromyalgia.  


She also contended the medical record reflects she was getting treatment continuously for her injury, and the preponderance of the evidence supports the compensability of her claim.  She argued it is not reasonable for Dr. Brown to expect her doctors to have diagnosed fibromyalgia before 1990, the year in which the American College of Rheumotology developed the diagnostic protocols.


The employee’s petition was filed late with our office, after the 15-day time limit provided for reconsideration requests in AS 44.62.540.  Nevertheless, we exercised our discretion to consider the petition.  We closed the record to consider this petition when we next met, June 29, 2000.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  RECONSIDERATION

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:



(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.



(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted,. . . .


Although the Petition for Reconsideration does not specifically identify the issue or issues the employee wishes re-examined, it appears the employee intends us to reconsider our termination of her TTD benefits after January 16, 2000.  We note the petition asserts we made mistakes of fact concerning the medical records, the reliability of the report of our SIME physician Dr. Brown, and the information in the Arthritis Foundation fibromyalgia handbook.  We will exercise our discretion under AS 44.62.540 to reconsider our order concerning TTD benefits in AWCB Decision No. 00-0110 (June 9, 2000), in light of those assertions.  We decline to reconsider other issues.  All other aspects of that decision and order are reaffirmed.


II.
ENTITLEMENT TO CONTINUING TTD BENEFITS

The employee's Petition for Reconsideration implicitly focuses on our order terminating the employee's TTD benefits after January 16, 2000.  She specifically questions a number of our findings.  


She argues the medical evidence in her records is not “highly technical”.   However, the various medical articles filed in this case over the years by the employee and the employer show a wide divergence of opinion within the medical community over the causes, nature, and treatment of fibromyalgia.  We find this syndrome is clearly a highly disputed, developing, and very technical area of medicine.  The Alaska Supreme Court long ago observed: "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."  Burgess Const. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981).  We conclude that medical evidence and medical expertise is necessary to raise the presumption of compensability in this case.  As in our June 9, 2000 decision, we find the employee's testimony combined with the opinion of Dr. Wing is sufficient evidence to raise the presumption of compensability of her claim.    


The employee also argues she consulted the top researchers in the field of fibromyalgia, and that further investigation into her case should then have stopped.  However, AS 23.30.095(e) gives the employer a specific right to continue to investigate workers' compensation claims.  We have no authority to deny that statutory right.  


She argues it is not reasonable for Dr. Brown to expect her doctors to have diagnosed fibromyalgia before 1990, the year in which the American College of Rheumotology developed the diagnostic protocols.  However, we note Dr. Brown's report focuses on the employee's medical history of symptoms in order to come to his diagnosis.  He does not base his findings on the date of the opinions of other physicians.


She argues the Arthritis Foundation fibromyalgia handbook is peer-reviewed widely accepted, meeting the scientific standards of Daubert,  whereas the opinion of Dr. Brown does not.  She points out the handbook does not refer to a time span from injury to the development of fibromyalgia.  She argues there is no research meeting the standard of Daubert, showing fibromyalgia develops within two years of injury.  She argues the employer has the burden of showing how she developed fibromyalgia.  She also argues the medical record reflects she was getting treatment continuously for her injury, and the preponderance of the evidence supports the compensability of her claim.


The Alaska Superior Court decision on this case, specifically concluded that the U.S. Supreme Court standards of scientific proof articulated in Daubert, do not apply to this workers' compensation case.  4FA-99-606 CI, at 10-11 (Alaska Super Ct., November 24, 1999).   The standards of proof in this case are those articulated in numerous Alaska Supreme Court decisions, as cited in our June 9, 2000 decision and order.  


Based on our review of the Arthritis Foundation publication "Your Personal Guide to Living Well with Fibromyalgia", we find the volume is a popular informational handbook for persons suffering from that condition and their friends and family.  We do not doubt the accuracy of the information contained in it, but it is clearly not a scientific treatise, nor is it a sophisticated diagnostic tool for use by physicians.


At the time of the employee's injury, the Alaska Workers' Compensation Act defined "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."  AS 23.30.265(10).  Based on his review of the medical records submitted by the employer and employee, Dr. Brown determined the employee's fibromyalgia was a condition which developed long after her work injury, at a time so remote from her injury that the injury could not have been a cause of the condition.  He also determined the employee's fibromyalgia was the cause of her inability to return to her work, and that any residual effects from her work injury were not significant enough to prevent her return to work.  We find Dr. Brown's opinion is substantial evidence showing the condition did not arise in the course and scope of her work.  Accordingly, we find this evidence rebuts the presumption. Deyonge v. NANA/Marriott, ___ P.2d ___, Alaska Supreme Ct. Op. No. 5265 (April 21, 2000); Safeway v. Mackey, 965 P.2d 22, 27-28 (Alaska 1998); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).  Consequently, the employee must prove her claim by a preponderance of the evidence.  Meek, 914 P.2d at 1280.  



Once again, based on the preponderance of the available medical evidence, and specifically based on the opinion of Dr. Brown, we find the employee suffers from fibromyalgia which arose on or about December 1991, long after her work with this employer, and we find this condition did not arise in the course and scope of her work with the employer.  Also based on the preponderance of the available medical evidence, specifically on the opinion of Dr. Brown, we find that as of the time of the January 16, 2000 report the employee was disabled from returning to her work by the fibromyalgia, but not by her work injury.  We conclude the employee is entitled to no TTD benefits after January 16, 2000.  Safeway v. Mackey, 965 P.2d at 29-30; Austin v. Tatonduk Outfitters, et al., AWCB Decision No. 99-0023 (February 2, 1999).   


Accordingly, after reconsideration, we will reaffirm our decision and order of June 9, 2000.  We again terminate TTD benefits as of January 16, 2000.  

ORDER 


After reconsideration under AS 44.62.540, we reaffirm the termination of the employee's TTD benefits under AS 23.30.185 following January 16, 2000.   We reaffirm all aspects of our decision, AWCB Decision No. 00-0110 (June 9, 2000).


Dated at Fairbanks, Alaska this   7th  day of July, 2000.





ALASKA WORKERS' COMPENSATION BOARD
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William Walters,






    
 Designated Chairman
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Dorothy Bradshaw, Member







____________________________                                  






John A. Guichici, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of ADELE A. ZELENA employee / petitioner v. TRANSPORTATION & MARKETING SYSTEMS, employer; NATIONAL UNION FIRE INS CO OF PITTSBURGH, insurer / respondents; Case No. 198620573; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this      day of July 7th , 2000.

_________________________________

      






Lora J. Eddy, Clerk
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