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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

PAT M. COWGILL, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

STATE OF ALASKA,

(Self-Insured),

                                                  Employer,

                                                             Defendant.
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)
          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  199821367
        AWCB Decision No.  00-0147

         Filed with AWCB Anchorage, Alaska

         on July 18, 2000


We heard the employee’s claim at Anchorage, Alaska, on July 12, 2000.  The employee appeared, represented by attorney Joseph Kalamarides.  Assistant Attorney General Paul Lisankie represented the employer.  We closed the record at the hearing’s conclusion.  


ISSUES
1. Whether the employee is entitled to additional permanent partial impairment benefits, and associated interest.

2. Whether the employer controverted in a frivolous or unfair manner.

3. Attorney’s fees and costs.  


SUMMARY OF THE EVIDENCE

The employee began working for the Child Support Enforcement Division in June of 1990.  After a series of promotions, the employee reached the position of Child Support Enforcement Officer III, Training Manager, her position at the time of her industrial injury.  


In November 1993, the employee was involved in a motor vehicle accident where her vehicle was rear-ended.  She initially sought chiropractic care with Mark Bilan, D.C., but after an MRI was taken, she sought treatment with Edward Voke, M.D.  Dr. Voke diagnosed a cervical strain and spondylosis at C5-6 and C6-7 in his July 26, 1994 report.  On referral from Dr. Voke, J. Michael James, M.D., treated the employee.  In his May 8, 1995 report, Dr. James diagnosed:  “Neck pain with mild evidence of root irritation;  Mild right carpal tunnel syndrome;  and Evidence of myofascial syndrome.”  Dr. James recommended physical therapy and biofeedback therapy.  


The employee treated from April 15, 1996 through July 1, 1996 with Dr. Bilan.  The employee was promoted to her position at time of injury in July, 1997.  She testified at the July 12, 2000 hearing that her work station had been made for a man, and she soon thereafter began noticing increased arm pain.  She testified that on October 9, 1998 she was made to use a keyboard holder with a wooden arm, and that subsequently her right had was “paralyzed.”  She presented to Dr. Voke on October 13, 1998, who recommended she remain off-work, and prescribed physical therapy and an ergonomic evaluation of her work station.  On November 3, 1998 her referred the employee back to Dr. James.  


In his November 18, 1998 report, Dr. James recommended continued physical therapy and continued her off-work status for one month.  In his December 14, 1998 report, Dr. James noted mild improvement.  He noted:  “I have given her a release to return to work, effective 12-15-98.  The only qualification is no computer work or keyboarding.”  After her brief return to work, the employee testified she retired, effective January 31, 1999.  


In his February 8, 1999 report, Dr. James diagnosed:  “1. Mild chronic right C7 radiculopathy.  2. Chronic neck pain secondary to #1 as well as some degenerative changes of the cervical spine.  3. Mild right carpal tunnel syndrome.”  Dr. James further opined:  

1. This patient is medically stable.

2. There is no need to entertain retraining as this patient has retired from her occupation with the State of Alaska and I believe she is capable of lighter, sedentary work.

3.  She does warrant a permanent impairment as a result of this injury:

A. The patient's neck pain and documented radiculopathy warrants a DRE Cervicothoracic Category #3 which is a 15% impairment of the whole person.

B. Mild right carpal tunnel syndrome warrants a 5% impairment of the right upper extremity.  Based on the mild impairment of sensation, this is equal to a 3% impairment of whole person.

C. Using the combined value tables, 15 + 3 = 18% impairment of whole person.


At the request of the employer, Bryan Laycoe, M.D., performed a records review of the employee’s condition.  In his February 26, 1999 report, Dr. Laycoe wrote to the employer’s adjuster:  


I have reviewed the record regarding Ms. Cowgill. It is somewhat surprising to see this condition attributed to her occupation.


The carpal tunnel diagnosis is clearly pre‑existing and therefore not a part of impairment.


The issue is whether the pre‑existinocr causal diagnosis has been substantially aggravated or accelerated by her occupation.


Dr. James states her cervical condition and her root irritation was permanent in 1995 with waxina and waning after that.


As to how the diagnosed condition worsened in 1998 we lack Dr. James 1995 records for comparison. Her x‑rays have not changed. Has her reflex or strength in her right triceps changed? If it has changed is that due to work or the natural progression of her preexisting spondylosis? Also keyboard work should not affect a cervical degenerative condition.


The fact that her pre‑existing condition increased in symptoms in 1998 does not mean it is related to work.


From this information I could not state that her pre‑existing cervical condition was worsened by her work on a more probable than not basis.


In his follow up report of March 6, 1999, Dr. Laycoe reviewed additional medical records and responded to the employer’s adjuster: 


I reviewed the additional medical records that you sent to me from May 8, 1995. These records confirm the presence of a right carpal tunnel condition, mild, evidence of myofascial pain, neck pain and right trapezius pain on May 8, 1995. The visits continued in June and July of 1995 when she was continuing to have neck pain and  tenderness in the right interscapular area. At that point me, Dr. James saw her last and was assisting her with trying to get coverage for her care through her private insurance.


These new records do not change my opinions that I expressed February 26, 1999.  Clearly, the carpal tunnel condition is preexisting and could not be considered part of the impairment.


Thus, we are left with the principal issue which is: Is the change in her condition, the increase in symptoms in the neck and the question of the mild right radiculopathy a natural progression of her degenerative condition in the neck, the preexisting condition, or was it caused by "the above is aggravated by using a keyboard and a computer"?


I would doubt seriously that light work could aggravate such a condition. One can have neck pain at work, but that doesn't mean that there has been an aggravation of a degenerative condition.


That seems to be the principal issue at hand more than the technical issue of the category of impairment of someone with cervical degenerative disease and radiculopathy.


Thus, it is appropriate to use the Category III DRE rating of 15 percent whole, person for the cervical diagnoses outlined February 8, 1999, by Dr. James, but the basic issue is, is there any valid support for this preexisting, naturally progressing degenerative condition to be in any way substantially, permanently aggravated by light work activities in keyboard/computer.


I think not.


I see no supportive explanation regarding that in the medical records.


Based on the disputes between Drs. James and Laycoe, the Division ordered a second independent medical evaluation (SIME) under AS 23.30.095(k) with Douglas Smith, M.D.  In his August 5, 1999 report Dr. Smith diagnosed the employee as suffering from “Chronic neck and right arm pain” with several subsets.  Dr. Smith noted at 5:  “There does seem to be an association between her work activities and her more recent complaints relative to the neck and right upper extremity.”  At 6, Dr. Smith opined he believed her work aggravated her pre-existing cervical condition.  Regarding the employee’s PPI, Dr. Smith very thoroughly detailed the following opinion:  

It is my opinion that there is an impairment that can be rated according to the Fourth Edition of the AMA Guides. There are two components to the impairment, both currently and previously. one component is relative to the cervicothoracic area. The other component is relative to the right wrist or the carpal tunnel syndrome.

I think the appropriate impairment rating can be done using the Injury Model, which is the preferred model in the Fourth Edition of the Guides.

My recommendation is that first we calculate her current impairment. Following that we will look at what may have been a preexisting impairment.

In terms of the current impairment, I think the appropriate category is found on page 104. This is DRE Cervicothoracic Category III: Radiculopathy. This carries a 15 percent whole person impairment rating. The description and verification states, "[T]he patient has significant signs of radiculopathy, such as loss of relevant reflexes or unilateral atrophy with greater than a 2‑cm decrease in circumference compared with the unaffected side, measured at the same distance above or below the elbow. The neurologic impairment may be verified by electrodiagnostic or other criteria."

The second component of the current impairment, in my opinion, is mild carpal tunnel syndrome on the right side diagnosed and documented by nerve conduction studies. The appropriate rating is found on page 57 and comes from Table 16. Mild carpal tunnel syndrome relative to median nerve entrapment at the wrist represents a 10 percent upper extremity impairment. This converts to a 6 percent whole person impairment.

Using a combined values table, the cervicothoracic impairment of 15 percent combined with a carpal tunnel impairment of 6 percent yields a 20 percent current whole person impairment.

Next, it is necessary to consider whether there was preexistent impairment that was ratable under the Fourth Edition of the Guides. In the 1994, 1995, 1996 time frame, I think the appropriate impairment rating for the cervicothoracic area would have been found on page 104. This DRE Cervicothoracic Category II: Minor Impairment. This is a 5 percent whole impairment rating. The description and verification state, "[T]he history and findings are compatible with a specific injury and include intermittent or continuous muscle guarding observed by a physician, nonuniform loss of range of motion, or nonverifiable radicular complaints. There is no objective evidence of radiculopathy or loss of structural integrity."

Also in that same time frame, there had been electrodiagnostic confirmation of mild carpal tunnel syndrome according to Dr. James. This would have contributed a 10 percent upper extremity impairment or a 6 percent whole person impairment as previously described from Table 16 on page 57.

Combining the preexistent cervicothoracic 5 percent with the preexistent carpal tunnel 6 percent gives 11 percent whole person preexistent impairment, in my opinion.

The final step is to subtract the 11 percent preexistent impairment from the 20 percent current impairment. This results in a 9 percent whole person impairment which seems probably related to the industrial exposure.

The two following questions are also related to the impairment rating so I will not go into more detail at this point in answering this question. I will state that the chart with the numbers written out in graphic form will be included with this report.
(Id. at 7 - 8).


In my opinion, the carpal tunnel was present in the 1994-95 time frame and also in the 1999 time frame.  Both were described by the same electrodiagnostic examiner as being mild and I would assign them both the same values in the same time frames.  The are added in the calculations, however, because this does have an effect in terms of the combined values and does ultimately affect the permanent current rating by about 1 percentage point.  

(Id. at 9).


Dr. Smith references his PPI worksheet notes, which he attached to the SIME report.  His notes reveal in pertinent part the following:

Current:

Cervico Thoracic III

15%




Carpal Tunnel


 6%








________________

 







20% WP [whole person]

Pre-existant:
Cervico Thoracic III

 5%




Carpal Tunnel


 6%








________________

 







11% WP [whole person]


20 – 11 = 9% WP related to industrial exposure /s/ D. G. Smith 8/5/99.  


The employee argues we should rely on Dr. James, the employee’s treating physician’s, 18% PPI rating.  Dr. James treated the employee both after her car accident, as well as her subsequent work aggravations, so his is in the best position to assess any preexisting impairment.  Dr. James also performed all the diagnostic testing.  In the alternative, we should rely on Dr. Smith’s SIME rating of 9%.  The employee argues we shouldn’t give any weight to Dr. Laycoe’s 0% rating, as he never examined the employee.  


The employee also requests we find the employer frivolously or unfairly controverted the employee’s PPI based on Dr. Laycoe’s March 6, 1999 report.  She asserts the brief, records only report, was not sufficient to support a denial of PPI benefits.  She further argues that since it was a frivolous controversion it was made in bad faith;  therefore, a penalty is due on the payment of the employee’s PPI.  


The employer, on July 7, 2000, paid the employee based on Dr. James’ 9% SIME PPI rating.  At the July 12, 2000 hearing, the employer did not argue we should conclude the employee has a 0% rating, although it did in its hearing brief.  The employer argues we should adopt Dr. Smith’s rating, as his expert opinions are unbiased.  Dr. Smith’s rating is thoroughly explained and detailed in his report, properly discounting for pre-existing conditions (the cervico thoracic and carpal tunnel).  


Regarding it’s controversion, the employer argues Dr. Laycoe’s opinion was a proper records review, sufficient upon which to controvert PPI.  Furthermore, Dr. Laycoe had previously examined the employee when he treated her after the 1993 accident.  It argues that employer’s only have 21 days after receiving a medical report to try to schedule and receive an employer’s examination;  often a records only review is all an employer may have time for.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the time of the employee’s injury, AS 23.30.190(a) provided:

Compensation for permanent partial impairment; rating guides. (a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person. The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations.

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent. The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.

(c) The impairment rating determined under (a) of this section shall, be reduced by a permanent impairment that existed before the compensable injury. If the combination of a prior impairment rating and a rating under (a) of this section would result in the employee being considered permanently totally disabled, the prior rating does not negate a finding of permanent total disability.


"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach in an aggravation/acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  


The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).  Applying the presumption analysis described above to the evidence in this claim, we find as follows:  


We first consider whether the presumption attaches.  We find, based on the testimony of the employee and Dr. James’ reports, that the employee has attached the presumption that her PPI should be paid based on an 18% rating.  We next determine whether the presumption is rebutted.  We find, based on the opinions Dr. Laycoe that 100% of any impairment preexists her work injury, and Dr. Smith’s report that of his 20% rating, 11% preexisted her work injury/exposure, that the employer has produced substantial evidence rebutting the presumption the employee in entitled to more than Dr. Smith’s 9% rating. 


Because the employer has rebutted the presumption, we review the record as whole to determine whether the employee has proved her claim, by a preponderance of the evidence, that she is entitled to more than 9% PPI. 


We adopt the findings of Dr. Smith’s August 5, 1995 report;  we find Dr. Smith very thoroughly substantiated his findings regarding the preexisting nature of the employee’s cervical complaints stemming from the 1993 motor vehicle accident.  We find although he treated her both for the 1993 accident, and the employee’s present claim, Dr. James simply did not address the preexisting impairment question.  Dr. Smith did, and we place more weight on his opinion.  


Nonetheless, we find flawed one aspect of Dr. Smith’s report.  In his “notes”  Dr. Smith listed: “Pre-existant:  . . . Carpal Tunnel 6%.”  True, the employee showed right mild carpal tunnel in 1995, and the same in 1999;  however, we find no one ever addressed what caused the appearance of the carpal tunnel syndrome symptoms in 1995.  We find it appears much more likely that the repetitive nature of her work from 1990 to 1995 caused carpal tunnel than the 1993 cervical injury from being rear-ended.  Unfortunately, no doctor has opined yet regarding the original of the carpal tunnel syndrome.  


AS 23.30.135 provides in pertinent part:  “The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.”  We will exercise our discretion and reopen the record, allowing the parties to develop medical evidence which addresses the underlying cause of the employee’s mild, right carpal tunnel syndrome.  


Next, we look to the adequacy of Dr. Laycoe’s review/report and the subsequent controversion.  It is clear from his report that Dr. Laycoe reviewed medical records on two different occasions.   Further, he analyzed whether the employee’s keyboarding activities could have aggravated her cervical condition or carpal tunnel syndrome.  He thought not.  Reading Dr. Laycoe’s two reports in isolation, a reasonable person could conclude that, based on his opinion, the employee would not be entitled to any PPI from her work conditions.  The employee’s claim for a finding of a frivolous and unfair controversion is denied and dismissed.  Harp v. ARCO Alaska, 831 P.2d 352 (Alaska 1992).  As the employee’s request for a 25% penalty hinged on our finding the employer acted in bad faith or controverted frivolously or unfairly,  we conclude the employee’s claim for a penalty is also denied and dismissed.  


Since the primary issue heard at the July 12, 2000 hearing, PPI, is yet to be decided, we reserve jurisdiction regarding an appropriate amount to award for attorney’s fees and costs.  As always, we encourage the parties to work on these issues independently, prior to seeking Board intervention. 


ORDER
1. The record is re-opened to allow the parties an opportunity to develop the medical record regarding the underlying cause of the employee’s carpal tunnel syndrome. 

2. The employee’s request for a finding of a frivolous or unfair controversion, and a 25% penalty is denied and dismissed.

3. We reserve jurisdiction regarding the employee’s permanent impairment, and attorney’s fees and costs.


Dated at Anchorage, Alaska this 18th day of July, 2000.





           ALASKA WORKERS' COMPENSATION BOARD
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Darryl Jacquot,
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Andrew J. Piekarski, Member







____________________________                                  






Robin Ward, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of PAT M. COWGILL employee / applicant; v. STATE OF ALASKA (Self-Insured), emloyer / defendants;  Case No. 199821367; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 18th day of July, 2000.
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