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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

RONALD J. SHADLE, 

                                                  Employee, 

                                                            Petitioner

                                                   v. 

FRONTIER PAPER CO,

                                                  Employer,

                                                   and 

RELIANCE INSURANCE COMPANY,

                                                  Insurer,

                                                            Respondants.
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       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  199920096
      AWCB Decision No. 00-0149  

       Filed in  Anchorage, Alaska 

       July  19, 2000.


On June 14, 2000, in Anchorage Alaska, we heard the employee’s petition to designate a new attending physician.  Attorney Robert Rehbock represented the employee.  Attorney Robert J. Bredesen represented the employer.  The record was left open until June 28, 2000 to allow the parties to submit additional information.


ISSUE


Shall we grant the employee’s petition to designate a new attending physician?


SUMMARY OF THE EVIDENCE

The employee was injured in the course and scope of his employment on September 8, 1999, while picking up heavy objects.  (10/5/99 Report injury).  He stated that he had experienced the gradual onset of groin pain and suspected a torn groin muscle.  (12/22/99 Workers’ Compensation Claim).  The employee initially treated with John C. Mues, M.D., on September 22, 1999.  Dr. Mues diagnosed hypertension and a left inguinal hernia.  (Dr. Mues’ 9/22/99 Evaluation Report).  Dr. Mues referred the employee to John J. McCormick, M.D., for radiology studies of the employee’s chest, which were negative.  (Dr. McCormick’s 9/24/99 Radiology Report).  Dr. Mues then referred the employee to Stephen P. Hyams, D.O., for “evaluation and management of a left inguinal hernia.”  (Dr. Hyams’ 9/28/99 Report).  Dr. Hyams discussed surgical repair of the employee’s inguinal hernia.  Id.


Dr. Mues then referred the employee to Stephen Kilkenny, M.D., who stated he did not feel a hernia was present.  (Dr. Mues’ 9/29/99 Chart Notes).  Dr. Mues next referred the employee to Stephen Floerchinger, M.D.  Dr. Floerchinger examined the employee and also concluded that no hernia was present.  Id.


The employee’s groin pain complaints persisted, and Dr. Mues referred the employee to Larry Seethaler, L.P.T., for physical therapy.  Dr. Mues also referred the employee again to Dr. McCormack for imaging studies of his abdomen and pelvis.  (Dr. McCormick’s 10/21/99 Report).


On December 7, 1999, the employee stopped treating with Dr. Mues, and started treating with Kevin Tomera, M.D., a urologist.  Dr. Tomera referred the employee to Edward Tang, M.D., for a series of pain block injections.  (Dr. Tomera’s 12/7/99 Report).  Dr. Tomera noted the employee had relief for about 4 to 6 hours after each pain injection, but then the pain came back.  Dr. Tomera noted, “I think it is reasonable for him to have his herniorraphy,” and noted that the employee would see Dr. Hyams for the surgery.  (Dr. Tomera’s 1/3/00 Report).


The employee saw Dr. Hyams on January 11, 2000.  Dr. Hyams stated:

I discussed with Mr. Shadle and his wife that I did not feel that an inguinal hernia repair on the left would give him a satisfactory result for his ongoing, increased symptoms of bilateral inguinal pain, particularly in the face of increasing right sided symptoms.  In the face of confusion of multiple surgical opinions in the community, my recommendation is that he seek an objective opinion at a university affiliated center, in order to get the best result for this frustrating process.  We also recommended that he re-establish his association with Dr. Mues for primary medical management in order to treat his hypertension.  

Dr. Hyams’ 1/11/00 Report.


On January 17, 2000, the employer agreed to allow James E. O’Malley, M.D., treat the employee.  The adjuster’s notes indicate, however, that Dr. Tomera remained the employee’s treating “physician of record.”  (Employer’s Adjuster’s 1/17/00 Notes).  On January 21, 2000, Dr. Tomera referred the employee to Dr. O’Malley with Dr. Tomera’s “knowledge and acquiescence” that Dr. O’Malley was assuming primary responsibility for the employee’s treatment.  (Dr. Tomera’s 3/16/00 Deposition at p. 31, ll. 7-18).  Dr. O’Malley sent a letter to Dr. Tomera:

I see in the office today for follow up your patient, Ron Shadle.  I blocked the patient’s ileo inguinal nerve today in the office with local to see what happened.  The patient claims that nothing has changed with this nerve block at all and he still has his severe right groin pain.

The patient’s pain syndrome is very curious.  He has again reiterated twice today in the office that he sometimes has no pain whatever and then other times he has severe pain in his right groin, and sometimes pain in his left groin at the same time.

I don’t know that anything I can do will help this patient.  I have sent him back to Dr. Tang because some kind of a block that Dr. Tang did seemed to help.  I regret to say that I cannot come up with a diagnosis for Mr. Shadle.  I appreciate the opportunity to participate in your patient’s care.

Dr. O’Malley’s 1/31/00 Letter to Dr. Tomera.


The employee went back to Dr. Tomera on February 10, 2000.  Dr. Tomera wrote:

The patient [came] here for a consultation.  The patient apparently has gotten a denial letter from his insurance company.  Dr. O’Malley returned him to work.  Dr. Tang has not yet seen him.  At this point he wants me of course to fight the insurance company since I am the primary doctor.  In point of fact, I explained to him that when Dr. O’Malley saw him Dr. O’Malley had assumed his care and that was the condition under which Dr. O’Malley would see him.  Therefore, I cannot controvert Dr. O’Malley.  At this point I recommended he get a request from his attorney and a general medical examination.  I’ve heard good things about Medical Evaluations of Alaska, but the decision of who his independent medical examination should be done by is up to his legal counsel.  His mom was present.  

Dr. Tomera’s 2/10/00 Chart Note.


On March 14, 2000, the employee went to the Emergency Room at Providence Alaska Medical Center, complaining of bilateral groin pain.  John R. Hanley, M.D., examined the employee and suggested the employee may have lumbar disk disease.  (3/14/00 Emergency Room Report).  Dr. Hanley referred the employee to Anchorage Fracture and Orthopedics Clinic.  Id.  On March 16, 2000, the employee presented to Clyde Bullion, PA-C, of Alaska Rehabilitation Medicine, Inc.  Mr. Bullion stated:

The patient states he has no funds for testing.  At this point and time, I feel that he needs to be on Neurontin and needs to be on a nonsteroidal.  He needs to have an MRI and nerve production studies, not necessarily in this order.  I will be contacting the workers’ compensation carrier, McKenna at Northern Adjuster’s, to discuss the situation with her and to see what can be done at this point in time.  Once I get this information, I will discuss this case with Dr. Hadley and then will make recommendations regarding follow-up and additional care.  

Mr. Bullion’s 3/16/00 Report.


On March 24, 2000, the employee was examined by Lynne Bell, M.D., at the request of the employer.  Dr. Bell stated, in part:

His more recent complaints of pain radiating into the medial thigh areas does raise the possibility of a lumbar root problem.  This would be an upper lumbar root, L1 or L2, which is quite rare, and there is no history provided by the patient or in the medical record to suggest any acute disc herniation related to any work injury.  A third possibility which needs to be considered as part of the differential diagnosis is a possible centralized pain or psychogenic origin of the pain.  The migratory nature of the patient’s pain, expanding symptom complex, and failure of multiple specialists to agree on any single diagnosis, all raise the suspicion for this.

At this point, however, additional workup is necessary to rule out a possibly rare, but treatable, and potentially serious cause of Mr. Shadle’s current complaints, such as a herniated upper lumber disc.  It would be reasonable at this time to proceed with an orthopedic evaluation and/or neurosurgical evaluation and lumbar MRI scan.  Without a more specific diagnosis, it is impossible to state at this time whether the symptoms are work-related. 

Dr. Bell’s 3/24/00 Report at 9.


On April 5, 2000, the employee again visited the Emergency Room at Providence Alaska Medical Center, complaining of mid-back pain and radiation into his legs and groin.  (4/5/00 Emergency Room Report).  Ann Rembert, M.D., examined the employee.  She concluded the employee had thoracolumbar spine radicular symptoms, and recommended that he follow-up with Mr. Bullion.  Id.  On approximately April 14, 2000, the employee advised the employer that he considered Dr. Tomera to be his treating physician.  On April 14, 2000, the employer directed Dr. Tomera to make arrangements for a MRI of the lumbar spine only.  Dr. Tomera complied.  (Constance E. Livsey’s 4/14/00 Letter to Dr. O’Malley).

At the conclusion of the hearing, the board requested the parties obtain a letter from Dr. Tomera indicating whether he would continue to treat the employee.  The employee’s attorney sent a letter to Dr. Tomera, which Dr. Tomera signed and sent back, indicating that “as of May 25, 2000, I have directed my staff that I will make no further referrals for Mr. Ronald Shadle.”  (Dr. Tomera’s 6/15/00 Letter to AWCB).


The employer argues the employee has already changed his attending physician and may not change his attending physician again.  The employer contends that Dr. O’Malley assumed primary responsibility for the employee’s treatment and therefore he is the employee’s attending physician.  (Employer’s Hearing Brief at 10, n. 3).  At the May 17, 2000 PreHearing Conference, the employer indicated that it has authorized further treatment with Dr. Tomera, but the employee has not returned to see him.  (5/17/00 PreHearing Conference Summary).


The employee argues he is entitled to choose a new attending physician since both Dr. Tomera and Dr. O’Malley have stated they are not the employee’s attending physicians.  The employee also argues that the employer has begun dictating Dr. Tomera’s treatment, and therefore the employee has the right to substitute a new physician.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employee claims he has a right to substitute a new physician.  An employee is only permitted to change physicians one time without the written consent of the employer.  AS 23.30.095(a) states, in pertinent part:


When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee's attending physician is not considered a change in physicians.  Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated.  Notice of a change in the attending physician shall be given before the change.


8 AAC 45.082(c)(4)(B) states that a physician’s refusal to provide services to an employee does not constitute a “change” of attending physicians for purposes of .095(a), and permits a substitution of physicians.  The Alaska Supreme Court has recently addressed the issue of physician changes where an employee’s attending physician refuses to treat the employee.  In Bloom v. Tekton, Inc., AWCB Decision No. 98-0039 (March 5, 1998), the employee’s physician found that further treatment was not medically necessary.  The board found that, because the employee’s doctor “found no medical reason to treat the employee, he was correct in not referring him to yet another physician.  We find the employee asked for a professional medical opinion from [his physician] and he got it.”  Id.  The board then concluded the employee was not entitled to another change of physicians under AS 23.30.095 (a).  


In affirming the board’s decision, the Superior Court noted:  

One of the purposes of AS 23.30.095(a) is to stop the practice of “physician shopping”, wherein if a claimant receives competent medical services but does not like the opinion, they would otherwise be able to change physicians until they found one whose opinion they agreed with.  

Bloom, 3AN-98-04760 Civil at 5 (Alaska Super. Ct., February 11, 1999).


The Supreme Court reversed the board and found the employee was improperly denied his right to choose a new attending physician.  The Court held:

Allowing an employee to substitute attending physician’s when the employee’s current physician becomes unwilling or unavailable to treat is consistent with the well-settled rule that under AS 23.30.095(a) an injured worker is presumed entitled to continuing medical treatment.  The substitution policy ensures that the employee’s right to continuing care by a physician of his choice will not be impeded by circumstances beyond the employee’s control.  

Bloom v. Tekton, Inc., ___P.2d___, Slip Op. 5298 at 8 (Alaska, July 7, 2000). 


The Court proceeded:

When a worker’s attending physician becomes unwilling or unable to continue care, concerns over the possibility of doctor shopping assume secondary importance and cannot override the statute’s primary purpose of allowing injured workers to choose their attending physicians – a purpose best served by allowing the worker to freely substitute a new attending physician.  

Bloom, Slip Op. 5298 at 10.


We find the employee’s initial attending physician was Dr. Mues.  We find the employee changed his attending physician to Dr. Tomera.  We find this change of attending physicians was permitted by AS 23.30.095(a).  Regardless of whether the employee actually changed his attending physician to Dr. O’Malley, we find that both doctors have refused to treat the employee, for purposes of .095(a).  We find that Dr. O’Malley never acknowledged that he was the attending physician of the employee and refused to further treat the employee.  (See Dr. O’Malley’s 1/31/00 Letter to Dr. Tomera).  We find that after Dr. O’Malley said he could not help the employee, the employee went back to Dr. Tomera.  We find that Dr. Tomera then stated that he was no longer the employee’s treating physician.  (See Dr. Tomera’s 2/10/00 Chart Notes; Dr. Tomera’s 3/16/00 Deposition at p. 31, ll. 7-18; Dr. Tomera’s 6/15/00 Letter to AWCB).  We find that Dr. Tomera and Dr. O’Malley “refuse[d] to provide services to the employee.”  8 AAC 45.082(c)(4)(B).


The employer does not contend that the employee requires no further treatment.  To the contrary, the employer’s evaluating physician acknowledged that the employee requires continuing care.  (See Dr. Bell’s 3/24/00 Report).  We find the employee does need continuing medical care and treatment.  We conclude the employee has not engaged in “physician shopping.”  There has been a variety of differing physician’s opinions regarding what exactly the employee is suffering from.  Based on Dr. Tomera’s and Dr. O’Malley’s refusal to treat the employee, we conclude the employee has no attending physician who is willing to treat him.  Under the circumstances, AS 23.30.095(a) gives the employee the right to name a new attending physician.  Bloom v. Tekton, Inc., Slip Op. 5298 at 9.  We conclude the employee is entitled to substitute a new attending physician.  


ORDER


The employee shall be permitted to designate a new attending physician for his treatment.


Dated at Anchorage, Alaska this  19th day of July, 2000.





ALASKA WORKERS' COMPENSATION BOARD







______________________________                                






William P. Wielechowski,

                               



Designated Chairman







______________________________                                






Philip Ulmer, Member

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of RONALD J. SHADLE employee / applicant; v. FRONTIER PAPER CO, employer; RELIANCE INSURANCE COMPANY, insurer / defendants;Case No. 199920096; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of July, 2000.

                             
_________________________________

                            




Debra C. Randall, Clerk

�








8

