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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

JIM V. ENLOE, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

M-W DRILLING, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO,

                                                  Insurer,

                                                            Defendants.

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
          FINAL

          DECISION AND ORDER

        AWCB Case Nos. 199701419, 199629111
        AWCB Decision No. 00-0153 

         Filed with AWCB Anchorage, Alaska

         July 20, 2000


We heard the employee’s claim for stipend benefits, transportation costs, penalties and interest, and attorney’s fees and costs at Anchorage, Alaska on June 21, 2000.  We also heard the employee’s appeal of the Reemployment Benefits Administrator’s (“RBA”) determination of non-cooperation.  Attorney Robert Rehbock represented the employee.  Attorney Theresa Hennemann represented the employer.  We closed the record on June 28, 2000, when we received the employer’s opposition to the employee’s supplement attorney fee affidavit.


ISSUES
1. Is the employee entitled to stipend wages under AS 23.30.041(k) from November 8, 1998 through December 15, 1998?

2. Did the RBA abuse his discretion in finding the employee was non-cooperative in his reemployment benefits plan in his August 25, 1999 decision.

3. Is the employee entitled to stipend wages under AS 23.30.041(k) from June 2, 1999 and continuing?

4. Can the employer reduce the employee’s stipend wages for wages the employee earned during the on-the-job training (OJT) portion of the reemployment plan?

5. Is the employee entitled to transportation costs?

6. Is the employee entitled to penalties and interest?

7. Is the employee entitled to attorney’s fees and costs?


SUMMARY OF THE EVIDENCE

On February 4, 1997, the employee filed a report of injury stating he suffered lower back pain and pain running down his left leg, while “lifting out of position” on September 10, 1996.  He further stated he re-injured his back on January 24, 1997, while working as a drill operator for the employer.  He stated he was lifting and slipped on ice.  The employer accepted the compensability of the employee’s injury and paid temporary total disability (TTD) and permanent partial impairment (PPI) benefits.
  The employee underwent back surgery in Alaska in February of 1997, and he underwent surgery again in December of 1997 performed by Anthony Yeung, M.D., the employee’s treating physician.


On April 8, 1997, the employee first requested an eligibility evaluation for reemployment benefits.  On January 6, 1998, Rehabilitation Specialist Kathy Burch was assigned to complete a vocational evaluation.  In her April 13, 1998 report, Specialist Burch noted in addition to working as a drill operator, the employee worked as well supervisor in the ten years prior to his work injury.  She further noted while Dr. Yeung did not approve the employee’s return to work as a drill operator, he approved the employee’s return to work as a well supervisor.  However, upon reviewing the labor market, Specialist Burch could not find a viable labor market for the position of well supervisor.  On April 29, 1998, RBA Saltzman determined the employee was eligible for reemployment benefits.  


Thereafter, in a letter dated May 21, 1998, RBA Designee Deborah Torgerson informed Specialist Burch a reemployment plan must be formulated and approved within 90 days under AS 23.30.041(h).  On July 28, 1998, Specialist Burch submitted a vocational rehabilitation plan to RBA Designee Torgerson.  The plan called for the employee to be retrained as a Nondestructive Tester.  Specifically, the plan called for three months of training at Hellier Pacific, Inc. and one year of OJT to qualify for testing for Level II certification, which would enable the employee to meet the specific vocational preparation (SVP) of 6 for the position of Nondestructive Tester.  The cost of the plan was $10,000.00 ($8,275 for tuition/$1,725 for room and board).  The plan was signed by the employee and by Specialist Burch, but not by the employer.  On August 12, 1998, RBA Designee Mickey Andrews informed the parties that the status of the plan was in question because it was not signed by the employer.  According to RBA Designee Andrews, if one of the parties fails to agree on a reemployment plan, either party may submit a plan to RBA Saltzman for review for approval or denial.  At the hearing, the employee testified he was ready to begin the plan in August of 1998, but the employer would not agree to it.


Katie Lovern, senior claims examiner for the insurer, indicated the employer would sign the plan with the following modifications:

1. Additional information is required before a determination can be made regarding the request for $1,725.00 for room and board.  At this time there is no indication ANIC should be responsible for these costs.

2. Upon completion of formal courses, an employer will be identified to provide Mr. Enloe the 12 months of training required to advance to a Level 2 certification.  A contact person will be determined to coordinate with you regarding any on the job training issues.

3. Upon initiation of his training program, Mr. Enloe will submit copies of all pay stubs for wages earned to ANIC.  ANIC will calculate .041(k) benefits due Mr. Enloe based on his earned income.


In response to Ms. Lovern’s letter, the employee stated he would not agree to the proposed modifications and did not believe the employer could reduce his stipend benefits during the plan.  Thereafter, the employee submitted the above vocational rehabilitation plan to RBA Saltzman.  After several discussions between the parties and the RBA, the employee submitted a revised plan on November 24, 1998.   This plan was similar to the original plan, but it included $8,725
 in tuition costs, $1,749.08 in relocation costs, and other expenses that may arise up to $10,000.  The plan also stated, “Once Jim is established in training, an employer will be identified who will agree to provide Jim a one year on-the-job training program, paying Jim at least minimum wage...”  The plan assigned Specialist Burch the task of arranging the one year OJT program with an employer who will agree to pay the employee at least minimum wage.  Specialist Burch noted:

Mr. David Nezzer of MQS Inspections in Santa Fe Springs, California has been contacted in this regard and has expressed interest in providing this service with the provision of the 045 C coverage and physician approval of the job description, which has already been obtained and submitted with the original Rehabilitation Plan.

Finally, the plan called for the employer to pay stipend wages during the one year of OJT, as well as the three months of schooling. The employee and Specialist Burch signed this plan, though the employer did not. On December 28, 1998, RBA Saltzman approved the revised vocational rehabilitation.  In his approval letter, he noted the employer’s objection to the payment of .041(k) wages during the OJT portion of the plan, and he requested the parties take the issue to a hearing, should they be unable to resolve it.  On January 18, 1999, the employee began classes at Hellier. The board’s file demonstrates the employer paid the employee bi-weekly PPI benefits until November 7, 1998 and .041(k) benefits beginning December 16, 1998.


On April 23, 1999, the employer wrote to the employee’s counsel regarding its concern that the employee was not participating in the reemployment plan.  The employer cited the employee’s failure to identify an employer for an OJT.  On June 1, 1999, the employer controverted .041(k) benefits on the basis the employee was no longer cooperating with the approved reemployment plan.  It its letter to the employee’s counsel, the employer explained the employee still had not located employment, despite information from Specialist Burch that jobs were available in California.  The employer asserted .041(k) benefits would recommence when the employee located work that would enable him to complete the second portion of the retraining plan.


At the hearing, the employee testified he sent out numerous resumes after completing his schooling at Hellier on April 3, 1999.  However, he admitted he told Specialist Burch that he was not interested in jobs in Santa Fe Springs or the southern California area, when she contacted him about a potential employer in California.  The record also shows the employee indicated he was not interested in a position in Phoenix, Arizona.  The employee testified he did not like big cities, though he understood that nondestructive testing companies were predominantly in cities. On the other hand, the employee stated he never refused an identified job or a specific interview.  He stated Specialist Burch “kept leading me south,” though he wanted an OJT in the northern United States.  


On August 25, 1999, RBA Saltzman determined the employee was not cooperating with the approved reemployment plan.  In his decision RBA Saltzman stated:

Specialist Burch testified that Employee put certain restrictions on where he would accept employment and where he would not accept employment for the OJT part of the plan.  Employee said that he did not want to work in the big cities or southern parts of the United States.  Additionally Specialist Burch testified that employee became difficult to get in touch with in May of 1999 because of employee’s travels.

***

After considering the testimony and evidence, I find employee showed unreasonable failure to cooperate with reemployment benefits per (n)(5).  Employee’s own statement that he continues to be unwilling to help locate, interview and accept an OJT as agreed in his approved plan in southern California or Phoenix, Arizona areas is unreasonable.  Employee presents no medical evidence why he cannot live in those areas.  The record and the testimony show that the best prospect for an OJT was with the employer identified in the plan, in Santa Fe Springs, California.  Employee does not have the right to decide where he goes for training.  After the training plan in completed then that is the time to accept employment in a location that is compatible with employee’s personal preferences.

I find that rehabilitation specialist showed above average efforts to provide rehabilitation services and to his credit employee put forth good efforts to find an employer to provide an OJT for him.  However, for employee to restrict these efforts in anyway notwithstanding medical evidence to do so, shows, in my opinion, unreasonable failure to cooperate.


After the RBA’s decision on non-cooperation, the parties attempted to complete the rehabilitation plan once again.  In a letter dated September 23, 1999, Specialist Burch indicated the employee had accepted a training position with PSI in Seattle to begin October, 1999.  At the hearing, the employee testified Alex Bagarry, his supervisor at PSI, was one of his instructors at Hellier.  


Thereafter, on October 20, 1999, all parties signed a revised OJT agreement.  According to the agreement, the employee was to work for PSI as a trainee for 90 days on a full-time basis at a pay rate of $11.00 per hour, with the employer reimbursing PSI the employee’s full wage during that period.  The parties also agreed PSI would not be reimbursed by the employer beyond the initial 90-day period.  At the hearing, the employee testified he believed the employer was only reimbursing PSI minimum wage, when he signed the October, 1999 agreement.  On January 25, 2000, Specialist Burch reported Mr. Bagarry was very pleased with the employee’s work and intended to keep him on as an employee.


Alex Bagarry testified at the hearing that PSI might have hired the employee without the employer’s subsidy, but the subsidy was offered at the initial negotiating stages, so he did not consider hiring the employee without it.  However, Mr. Bagarry also stated there is a Catch-22 in that persons with the employee’s schooling experience also require a year of job training to obtain a position in the field of nondestructive testing.  Consequently, assistant positions are sometimes developed to provide that training.


Mr. Bagarry testified the employee has obtained Level II certification in magnetic particles and liquid penetrants, but he still needs to obtain Level II certification in ultrasonic and radiographic.  Mr. Bagarry predicted the employee would need another 2-3 months for ultrasonic certification and another 6 months for radiographic certification.  Further, Mr. Bagarry indicated the employee would need the full year of OJT to obtain unrestricted certification in those areas.  Mr. Bagarry testified he considers the employee a full-time employee.


At the hearing, the employee testified he submitted an estimate of transportation costs for travel to Seattle, Washington for the OJT.  However, he admitted he never submitted actual receipts.  The employer submitted a payment summary showing the employer has paid rehabilitation plan costs of $15,182.77.  According to the summary $8,275 in tuition was paid to Hellier, $5,720.00 was paid to PSI, and $1,187.77 in other expenses was paid in reemployment plan costs.  The payment summary also reveals the employer began reducing stipend benefits beginning February of 2000, when PSI began paying the employee wages.



FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Is the employee entitled to 23.30.041(k) benefits from November 8, 1998 to Decmeber 15, 1998?


AS 23.30.041(h) provides, in part, “Within 90 days after the rehabilitation specialist’s selection under (g)
 of this section, the reemployment plan must be formulated and approved...”  The employer argues the employee is not entitled to stipend benefits from November 8, 1998 through December 15, 1998 because a reemployment plan had not been formulated and approved within 90 days after the rehabilitation specialist was selected.  The employer also noted the plan was not approved until December of 1998.


We find the RBA determined the employee was eligible for reemployment benefits on April 29, 1998, therefore the rehabilitation specialist was not “selected” for the purposes of .041(g) until after April 29, 1998.  We further find Specialist Burch first submitted a vocational rehabilitation plan to RBA Designee Torgerson on July 28, 1998, within 90 days after the employee was deemed eligible for reemployment benefits.  


We agree a reemployment plan was not approved by the RBA until December 28, 1998, however we find no penalty provision under .041(h) warranting the suspension stipend benefits.  In addition, based upon the evidence presented, we find if any party stalled the reemployment plan development process, it was the employer.  Moreover, we have consistently held that when PPI benefits are exhausted, stipend benefits are to be provided during the reemployment process, not just during the course of a reemployment plan. See, Townsend v. United Parcel Service, AWCB Decision No. 91-0216 (August 3, 1991).  While the employee was not in a reemployment plan from November 8, 1998 to December 15, 1998, he clearly was in the reemployment process. Consequently, we find the employee is entitled to stipend benefits during the disputed period, and we find no basis to warrant the suspension of stipend benefits under AS 23.30.041(h).  


We note an employer has recourse to suspend reemployment benefits, should an employee fail to cooperate in the reemployment process. See, AS 23.30.041(n).  However, the employer did not controvert reemployment benefits on the basis the employee was not cooperating with the reemployment process, and we find no evidence the employee was non-cooperative from November 8, 1998 through December 15, 1998.  Therefore, we conclude the employer shall pay the employee stipend benefits from November 8, 1998 to December 15, 1998.

II. Did the RBA abuse his discretion in finding the employee was non-cooperative in the reemployment process on August 25, 1998?

A. Standard of Review

Under AS 23.30.041(d), we must uphold a decision of the RBA absent “an abuse of discretion on the administrator’s part.”  The Alaska Supreme Court has stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.” Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).  Additionally, an agency’s failure to properly apply the controlling law may also be considered an abuse of discretion. Manthey v. Collier, 367 P.2d 884 (Alaska 1962).


In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by findings, or the findings are not supported by the evidence...If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) the substantial evidence in light of the whole record.

AS 44.62.570.


On appeal to the courts, our decision reviewing the RBA’s determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  The Board’s concern with meeting that standard on appeal leads it to apply a substantial evidence standard in our review of an RBA determination.


Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole,  there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order...must by upheld.” Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted).

B. Non-cooperation

The employee argued he did cooperate with the reemployment plan, and he sought employment on his own, even though the employer bore the onus of arranging for an OJT position.  The employee also argued the initial reemployment plan was defective, as evidenced by the OJT agreement and modification of the plan, because no one would hire him without job training.  The employer argued the employee unreasonably restricted the areas where he would go for OJT, as determined by RBA Saltzman.  According to the employer, there is substantial evidence in record supporting the RBA’s finding that the employee was non-cooperative with the reemployment plan, regardless of any plan modification.


AS 23.30.041(n) provides:

After the employee has elected to participate in reemployment benefits, if the employer believes the employee has not cooperated the employer may terminate reemployment benefits on the date of noncooperation.  Noncooperation means unreasonable failure to

(1) keep appointments;

(2) maintain passing grades;

(3) attend designated programs;

(4) maintain contact with the rehabilitation specialist;

(5) cooperate with the rehabilitation specialist in developing a reemployment plan and participating in activities relating to reemployability on a full-time basis;

(6) comply with the employee’s responsibilities outlined in the reemployment plan; or

(7) participate in any planned reemployment activity as determined by the administrator.


At the hearing, the employee admitted he told Specialist Burch he was not interested in working in Santa Fe Springs or southern California. According to the record, the employee also was not interested in an OJT in Phoenix, Arizona.  We further find the employee testified he focused his search on the northern United States, he was not interested in southern states, and he did not like big cities. We find Specialist Burch confirmed that the employee put certain restrictions on where he would accept employment and where he would not accept employment for the OJT portion of the plan.  We interpret AS 23.30.041(n) to mean an employee must cooperate fully with a reemployment plan, after he has elected to participate in reemployment benefits.  We find this is particularly so when OJT is a component of a plan.  


While it appears the employee was conscientious in pursuing jobs in areas he was interested in living, we find he was equally adamant about not pursuing jobs in areas he was not interested in living.  We find the employee’s argument that he never actually refused a job interview or specific job is spurious.  When Specialist Burch contacted the employee about a potential employer in southern California, she would have had no reason to schedule an actual interview, once the employee indicated he was not interested.  We are also not persuaded by the employee’s argument that the reemployment plan was defective.  Alex Bagarry testified he might have hired the employee without the employer’s subsidy.  Moreover, we find the modification of the reemployment plan in October of 1999 is unrelated to the employee’s lack of full cooperation with the plan earlier.   We find there is ample evidence the employee unreasonably restricted the areas where he would participate in an OJT position.   We conclude this is substantial evidence of noncooperation under AS 23.30.041(n), and we find the RBA did not abuse his discretion in finding the employee was non-cooperative.  


We also note the employer paid approximately two months of stipend benefits from April to June of 1999, while the employee was neither at Hellier nor in an OJT position pursuant to the reemployment plan.  We find no additional reemployment benefits are due between June and October of 1999, when the employee accepted an OJT at PSI and reemployment benefits resumed.

III. Can the employer reduce the employee’s stipend wages for wages the employee earned during the OJT portion of the reemployment plan?

We find the employer reimbursed PSI the employee’s full wage of $11.00 per hour during the first three months of OJT pursuant to the OJT agreement in October of 1999.  When PSI began paying the employee’s wages in February of 2000, the employer began offsetting stipend benefits up to the employee’s weekly stipend rate.  The employer argues it should be permitted to offset stipend benefits, when the employee is also receiving wages.  

AS 23.30.041(k) provides in pertinent part: 

If the employee’s permanent impairment benefits are exhausted before the completion or termination of the reemployment plan, the employer shall provide wages equal to 60 percent of the employee’s spendable weekly wages but not to exceed $525, until the completion or termination of the plan. (Emphasis added).


We find the reemployment plan called for three months of schooling and one year of OJT to qualify for Level II certification testing in nondestructive testing.  We find, based upon the testimony of Alex Bagarry, the employee has achieved Level II certification in two of the four areas of nondestructive testing.  We also find the employee is expected to obtain unrestricted Level II certification upon completion his year of OJT.  Consequently, we determine the employee will complete the reemployment plan after the full year of OJT.  We further conclude the employee is owed stipend wages until he completes the plan pursuant to AS 23.30.041(k).


Additionally, we find no authority upon which the employer may reduce stipend wages while the employee is still in the reemployment plan, despite his receipt of earned wages.  The employer argues it may reduce stipend and relies upon Potter  v. Silver Bay Logging, AWCB Decision No. 94-0262 (October 12, 1994).  In Potter, the board found:

...the parties agreed Employee would not be paid wages by the City of Kenai.  We find Employee breached a condition of that agreement when he received wages from the City of Kenai.  The terms of reemployment plans are strictly construed. ‘Once the plan has been formulated and approved by the parties and the rehabilitation specialist...their agreement acts as an adjudication which may be altered only for limited reasons...’ Binder v. Fairbanks Historical Pres. Found., No. 4117 at 10 (Ak. Supr. Ct. August 26, 1994).  Considering all the circumstances, including the fact that the level 1 certification examination was offered on 7 October 1994, we find Employee completed his reemployment plan when he accepted regular full time employment.  Accordingly, we find Defendants are not responsible for additional wages under AS 23.30.041(k). (emphasis added)


We find the facts in Potter distinguishable from the facts in the instant case.  Whereas Potter clearly went outside the confines of the reemployment plan by receiving wages from his OJT employer, the employee in this case adhered to both the reemployment plan approved by the RBA in 1998 and the OJT agreement signed by both parties in October of 1999.  Unlike Potter, there was no condition in this case that the employee not earn wages during his OJT.  The only specification was that the employer would not reimburse PSI after the 90-day period. 

Moreover, while Potter apparently qualified for certification testing during the disputed time period, Mr. Bagarry testified the employee would not be eligible for unrestricted Level II certification until after the full year of OJT.  In short, while Potter took himself out of his reemployment plan, thus rendering him ineligible for reemployment benefits, we find the employee remains squarely within his reemployment plan.  Therefore, he is entitled to stipend wages during the course of his reemployment plan, without reduction.


We understand the combination of weekly stipend wages and earned wages may occasionally yield an unfair result.  However, we find no authority upon which to allow a  reduction of stipend wages based on the receipt of OJT wages under AS 23.30.041(k).  Moreover, the Alaska Supreme Court has consistently interpreted AS 23.30.041 strictly, despite harsh results. See, Konecky v. Camco Wireline, Inc., 920 P.2d 277 (Alaska 1996) and Moesh v. Anchorage Sand & Gravel, 877 P.2d 763 (Alaska 1994). 

IV. Transportation Costs
The employee requested approximately $600.00 in transportation costs for travel to Seattle.  The employer argued the employee submitted an estimate of his transportation costs but never submitted actual receipts.  The employer asserted it requested the employee submit receipts for his transportation costs at the time of his initial submission, and, since then, the reemployment plan costs have been exhausted.  In fact, the employer argued it has paid reemployment plan costs in excess of the statutory maximum already, and therefore there is no money remaining in the reemployment plan for the requested transportation costs.

We find the employer may not be required to pay reemployment plan costs in excess of $10,000.00 pursuant to AS 23.30.041(l).  We also find the employer paid in excess of that amount, due to the OJT agreement in October of 1999.  Specifically, we find the employer has paid over $15,000.00 in reemployment plan costs. While there may have been money in the reemployment plan for travel to Seattle at the time of the employee’s initial request, the plan funds have since been exhausted, and the employee never submitted receipts substantiating the cost of travel to Seattle.  Consequently, we find the employee is not entitled to any further reemployment plan costs.  The employee’s request for transportation costs is denied and dismissed.   

V. Penalties and Interest
AS 23.30.155 provides in pertinent part:

(a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, expect where liability to pay compensation is controverted by the employer.  To controvert a claim the employer must file a notice, on a form prescribed by the board...

(b) the first installment of compensation becomes due on the 14th day after the employer has knowledge of  the injury or death.  On this date all compensation then due shall be paid.  Subsequent compensation shall be paid in installments, every 14 days...

(d) If the employer controverts the right to compensation the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the injury or death.  If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. (emphasis added)

(e) If any installment of compensation payable without an award is not paid within 7 days after it becomes due, as provided in (b) of this section, there shall be added to that unpaid installment an amount equal to 25 percent of it.  The additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment. 


We have already determined the employee is entitled to .041(k) benefits from November 8, 1998 through December 15, 1998.  Upon reviewing the record, we find no .041(k) benefits paid during that period and no controversion filed with the board regarding those benefits.  Consequently, pursuant to AS 23.30.155(e), we find a penalty is owed on those late-paid 041.(k) benefits, as outlined in Section I of this decision and order.  We also find no controversion in the board’s file for the reduction of stipend benefits beginning February of 2000.  Therefore, we find a penalty is also due on those late-paid stipend benefits, as outlined in Section III of this decision and order.


Our regulation 8 AAC 45.142 requires the payment of interest at the statutory rate from the date at which each installment of compensation is due. See Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992); Childs v. Copper Valley Electrical Association, 860 P.2d 1184, 1191 (Alaska 1993).  Therefore, we conclude the employee is due interest on late-paid stipend benefits, as outlined in Sections I and III of this decision and order.

VI.
Attorney’s Fees and Costs


We next consider the employee’s request for attorney’s fees and costs.  AS 23.30.145 provides in part:

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonably attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


Subsection 145(b) requires that the attorney’s fees awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.


We have reviewed the employee’s supplemental attorney fee affidavit.  We have also reviewed the employer’s opposition to the fee affidavit.  The employer noted the fee affidavit includes a significant amount of time incurred in connection with the formal rehabilitation conference on the issue of non-cooperation.  The employer argued the board should disallow these fees, should we affirm the RBA’s determination of non-cooperation.  The employer also argued the ¼ hour increments in the fee affidavit were improper, and the customary 1/10 of an hour increments should be required.


We find the hourly rates and the time spent reasonable commensurate with the work performed.  We also considered the nature, length and complexity of the services performed, as well as the amount of benefits involved.  We find the employee prevailed on a number of the above claims.  However, the employee was not successful in his appeal of the RBA’s determination of non-cooperation.  We agree with the employer that all fees in connection with issue of non-cooperation should be disallowed.  We also note we find the billing increments in the supplemental fee affidavit acceptable.  Indeed, .25 of an hour is a more accurate reflection work done than either .20 or .30 of an hour.  We award attorney’s fees and costs in keeping with the above.  


ORDER
1. The employer shall pay stipend wages under AS 23.30.041(k) from November 8, 1998 through December 15, 1998.

2. The RBA did not abuse his discretion in finding the employee was non-cooperative in his reemployment benefits plan in his August 25, 1999 decision.  The employee’s appeal is denied and dismissed.

3. The employee is not entitled to stipend wages under AS 23.30.041(k) from June 2, 1999 until October of 1999 per the above affirmation of the RBA’s determination on non-cooperation.

4. The employer is not entitled to reduce the employee’s stipend wages for wages the employee earned during the OJT portion of the reemployment plan.  The employer shall pay those stipend benefits offset to date and shall continue to pay stipend benefits until the reemployment plan is complete or terminated.

5. The employee’s claim for additional transportation costs is denied and dismissed.

6. The employer shall pay a 25% penalty on stipend benefits awarded in sections I and III of this decision and order.

7. The employer shall pay interest on the benefits awarded in sections I and III of this decision and order.

8. The employer shall pay attorney’s fees and costs in accordance with the above.


Dated at Anchorage, Alaska this 20th day of July, 2000.





ALASKA WORKERS' COMPENSATION BOARD
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Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.


If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JIM V. ENLOE employee/applicant; v. M-W DRILLING, INC., employer; ALASKA NATIONAL INS. CO., insurers/defendants; Case Nos. 199701419, 199629111; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of July, 2000.

                             

   _________________________________

      




                     Shirley A. DeBose, Clerk

�








� Compensation Report dated 6/7/99.


� Letter from Katie Lovern to Specialist Burch dated 8/12/98.


� This appears to be a typographical error, as the total costs are over $10,000, and the previous tuition costs were $8,275. 


� Compensation Report dated 6/7/99.


� AS 23.30.041(g) provides, in part, “Within 10 days after the employee receives the administrator’s notification of eligibility for benefits, an employee who desires to use these benefits shall  give written notice to the employer of the employee’s selection of a rehabilitation specialist who shall provide a complete reemployment benefits plan...”
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