KENT v. JKS, INC.


Note:

The "filed with" date on the Errata issued for D&O #00-0163 should have been July 28, 2000
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

JUSTIN D. KENT, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

JKS, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,                                                                                       

                                                   Insurer, 

                                                            Defendants.
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)

)

)

)

)

)

)

)

)

)
          ERRATA SHEET

          AWCB Case No.  199825171
          AWCB Decision No.  00-0163

          Filed with AWCB Anchorage, Alaska

          on  August 2, 2000


The Introductory paragraph of our July 28, 2000 decision (AWCB Decision No. 00-0163) incorrectly identifies the employer/insurer’s attorney as Michael McConahey.  This should be corrected to indicate that attorney Theresa Hennemann represented the employer/insurer, which she did at the June 29, 2000 hearing.  

Dated at Anchorage, Alaska this 2nd day of August, 2000.




                 ALASKA WORKERS' COMPENSATION BOARD







                               _______________________________                                






     Darryl L. Jacquot,

                                    Designated Chairman









   _______________________________                                






     John Guichici, Member
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I hereby certify that the foregoing is a full, true and correct copy of the Errata Sheet in the matter of JUSTIN D. KENT employee / applicant; v. JKS, INC., employer ;ALASKA NATIONAL INS. CO., insurer / defendants;  Case No. 199825171; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of August, 2000.
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          FINAL

          DECISION AND ORDER

        AWCB Case No.  199825171
        AWCB Decision No.  00-0163

         Filed with AWCB Fairbanks, Alaska

         on July 28,  2000

We heard an appeal of a reemployment benefits administrator designee (RBA) decision finding the employee ineligible for reemployment benefits at Fairbanks, Alaska on June 29, 2000.  Paralegal Pete Stepovich of the Stepovich Law Office represents the employee. Attorney Michael McConahey represents the employer and insurer.  We closed the record when we met on June 29, 2000.

ISSUES


Did the RBA abuse her discretion in finding the employee ineligible for reemployment benefits under AS 23.30.041(e)?

HISTORY AND SUMMARY OF THE EVIDENCE

From 1995 through 1998 the employee held a variety of jobs. Some of the jobs involved heavy physical exertion, such as his work as a mover. Other jobs involved lighter duty work, such as his work as a video rental clerk. On November 30, 1998, the employee was working part ​time as a construction laborer when a slab of concrete pinned his foot, leading to this workers' compensation claim. 

On March 22, 1999, the employee requested an evaluation to determine his eligibility for 

reemployment benefits and Rehabilitation Specialist Connie Olson was assigned to perform the eligibility evaluation. In conducting her evaluation, Specialist Olson determined that the employee met the specific vocational preparation (SVP) criteria for, among other jobs, bellhop/housekeeper and video rental clerk, and she presented those DOT descriptions to the employee's treating physician, John W. Joosse, M.D. He determined that the employee could perform the essential functions of each job, as described by the DOT.

Olson then performed a labor market survey, and found a labor market for bellhops and video rental clerks exists in the Fairbanks area. Upon completion of the eligibility evaluation, Olson recommended the RBA find the employee ineligible for reemployment benefits. Her recommendation was based on her finding that the employee retains the physical capacities to perform the essential functions of two jobs that he had held in the ten years prior to his injury, and for which a present labor market exists. 

Upon consideration, RBA Designee Mickey Andrew accepted Olson's recommendation, and determined that the employee is not eligible for reemployment benefits. In concluding that the employee was not entitled to reemployment benefits, the RBA stated in her November 30, 1999 decision:


         I have determined that you are not eligible for reemployment benefits for the following reason(s):



     The evaluating rehabilitation specialist's recommendations. Connie Olson reports that Dr. Joosse has indicated that your predicted permanent physical capacities are as great as those required of a film rental clerk and a bellhop/housekeeper, jobs you held in the 10 years prior to your injury. Labor market survey conducted by Ms. Olson demonstrates that reasonable job vacancies exist in the labor market for film rental clerks.

The employee asked the board to review that determination. The employee asserts the RBA abused her discretion in reaching her conclusion because the RBA was not aware of all the medical facts concerning the employee's prospects for surgery, at the time of her decision. Specifically, the employee states that at the time of Olson's evaluation it was thought that the employee would not be a surgical candidate. Since the date of Olson's recommendations of non‑eligibility, however, the employee has undergone further evaluations by foot specialist Sigvard Hansen, M.D., of Seattle. 

The employee was originally referred to Dr. Hansen on March 29, 1999, by his then treating physician, Dr. Joosse. At that time Dr. Hansen noted that surgery might be beneficial to the employee and that it should be considered.  Later, Dr. Hansen reconsidered his recommendation, primarily because of the employee's smoking habit. 


More recently, on November 12, 1999, Dr. Hansen again saw the employee and stated: “I still think that he may need surgery on his midfoot and gastroc slides. As he does (sic) on without improvement this becomes what now would be the maximum time that he could expect to get recovery, which is within three to six months from now, to go ahead with the surgeries if he does not somewhat miraculously now begin to feel well enough that he does not need it." Dr. Hansen also went on to note that the employee did not smoke. 



The employee asserts this recent surgery recommendation would impact the RBA's assessment of the employee's eligibility, and we should consider this additional evidence, or remand the case to the RBA, pending the employee's actual surgery and recuperation. The employee also requests that we consider other recent medical reports of employer sponsored independent medical examination (EIME) physician Bruce A Rolfe, M.D., and Dr. Hansen. For example, in May 2000, EIME physician Rolfe found the employee to be severely impaired and making no forward progress regarding his left foot condition. 
FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. LATE-PRODUCED EVIDENCE

8 AAC 45.070(b)(1)(A) provides, in part:

[F]or review of an administrator’s decision issued under AS 23.30.041(d), a party must file a claim or petition asking for review . . . .  In reviewing the administrator’s decision, the board will not consider evidence that was not available to the administrator at the time of the administrator’s decision, unless the board determines the evidence is newly discovered and could not with due diligence have been produced for the administrator’s consideration. . . .


The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the review hearings.  See, e.g., Kelley v. Sonic Cable Television, 3AN 89‑6531 CIV (Alaska Ct. of Appeals, February 2, 1991); Quirk v. Anchorage School District, 3AN‑90‑4509 CIV (Alaska Ct. of Appeals, August 21, 1991).


Nevertheless, under 8 AAC 45.070(b)(1)(A), we are precluded from considering additional evidence in the appeal of an RBA determination of eligibility under AS 23.30.041(d) if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.  See Snell v. Interstate Brands Corp., AWCB Decision No. 99-0110 (May 12, 1999); Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999). 


In this case, new evidence concerning the employee's ability to work was brought forward by the employee, in the form of Drs. Hansen’s and Rolf’s recent medical opinions provided at hearing. Assuming Dr. Hansen’s November 12, 1999 report was not available to the RBA at the time she issued her November 30, 1999 decisions, we find these new opinions were first available after the RBA determination, under 8 AAC 45.070(b)(1)(A).  At least with respect to Dr. Rolf’s May 2000 opinions, we also find the employee presented a sufficient reason why this evidence was not developed for the RBA to consider in her decision.  Accordingly, we conclude we are permitted to consider the new evidence.


II. STANDARD OF REVIEW

Under AS 23.30.041(d), we must uphold a decision of the RBA absent "an abuse of discretion on the administrator's part."  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).  We also consider an agency's misapplication of the law or a failure to exercise sound, reasonable, and legal discretion to fall within the definition of "abuse of discretion."  See Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Super v. Providence Hospital, AWCB No. 90-0042 (March 12, 1990); Black's Law Dictionary 25 (4th ed. 1968).   "[F]ailing to consider statutorily mandated factors amounts to an abuse of discretion."  Irvine v. Glacier General Construction, 984 P.2nd 1103, (Alaska 1999).


In the Administrative Procedure Act the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard.  AS 44.62.570. states:
Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.


On appeal to the courts, our decision reviewing the RBA's determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. 


Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted).

III. ELIGIBILITY FOR REEMPLOYMENT BENEFITS UNDER AS 23.30.041

AS 23.30.041 provides, in part:

    
(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for:


(1) the employee's job at the time of injury; or


(2) other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury . . . .

 
As mentioned above, the task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  After allowing the parties to enter their evidence, we review it and the evidence before the RBA to assess whether the RBA's decision was supported by substantial evidence and therefore reasonable.  See Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  When we hear two conflicting medical opinions concerning eligibility for reemployment benefits, both of which qualify as substantial evidence, we have discretion to favor either opinion over the other.  Irvine, 984 P.2nd 1103.  If, in light of all the evidence, we find the RBA's decision is not supported by substantial evidence, we conclude that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action.


The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation  statute."  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), (quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)).  In this case, however, the employee's former treating physician reviewed the DOT job descriptions for bellhop and video rental clerk positions, and concluded the employee could perform the essential job functions of each job. His medical opinion is evidence reasonable persons would rely upon to conclude that the employee has the physical capacities to perform work he performed during the ten years prior to injury. There is no contrary evidence in the record.  Indeed, the recent medical opinions uniformly suggest the employee’s condition will only improve with surgery. Accordingly, we conclude there is no prediction under AS 23.30.041(e) that the employee will be unable to perform the work of bellhop and video rental clerk.

The employee's employment history shows that he worked as a video rental clerk for Blockbuster Video from 1995‑1996. The employee's history also shows that he worked as a bellhop/housekeeper for Sophie Station Hotel from June 1995 through August 1995. We find this history, provided by the employee, constitutes evidence that he held such jobs within the ten years prior to injury, and is reasonable evidence for the rehabilitation specialist and RBA Designee to rely upon.

           Finally, we find Specialist Olson's market survey constitutes reasonable and unchallenged evidence that a labor market exists for bellhops and video rental clerks. He is, and is predicted to be, physically able to return to work he performed during the ten years prior to injury and which exists in the present labor market. Accordingly, we conclude the employee does not qualify for reemployment benefits.

ORDER


The RBA's November 30, 1999 decision, finding the employee ineligible for reemployment benefits, is AFFIRMED. 


Dated at Fairbanks, Alaska this __28th _ day of July, 2000


ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Fred G. Brown, Designated Chairman












___________________________________



John Giuchici, Member


APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.

Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION
Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 


CERTIFICATION
I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JUSTIN D. KENT employee / applicant; v. JKS, INC., employer; ALASKA NATIONAL INS. CO. - A, insurer / defendants; Case No. 199825171; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this __28th ___ day of July, 2000.

                             
____________________________________

                              
Lora Eddy, Clerk
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