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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

KERNEY F. PEART, 

                                                  Claimant, 

                                                            Applicant,

                                                   v. 

C-XPRESS, INC.,

                                                  Employer,

                                                   and 

MAJESTIC INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.
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          FINAL

          DECISION AND ORDER

        AWCB Case No.  199530184
        AWCB Decision No. 00-0165

         Filed in  Anchorage, Alaska

         August 3, 2000.


On May 24-25, 2000, in Anchorage Alaska, we heard the claimant’s case.  The claimant sought a determination from the board that he was an employee of C-Xpress, Inc., and was working in the course the scope of his employment at the time of his accident.  The insurer disputed all of the claimant’s claims and sought a determination from us that the claimant was under the influence of illegal drugs at the time of his accident, and this impairment was the proximate cause of his accident.  AS 23.30.235.  The insurer also sought attorney’s fees pursuant to AS 23.30.250(b), and a referral of the claimant and his mother, Geneva Hulsey, for criminal prosecution.  

K. Scott McEntire of the Alaska Injured Workers’ Alliance represented the claimant.  Attorney Matthew D. Regan represented the employer.  At the parties’ request, the record remained open until July 5, 2000, for the submittal of additional evidence.


ISSUES

1. Is the claimant’s case barred by the statute of limitations?

2. Was the claimant an employee working within the course the scope of his employment at the time of his accident?

3. Was the claimant’s accident due to the claimant’s impairment while under the influence of illegal drugs?

4. Shall we award the insurer its attorney’s fees pursuant to AS 23.30.250(b)?

5. Shall we refer this matter for criminal investigation pursuant to AS 23.30.250(a)? 


SUMMARY OF THE EVIDENCE


The claimant was injured in a snow machine accident on February 18, 1995 in Chugach State Park.
The claimant jumped off a 30-foot cornice, landed on a level area instead of a slope, and his body slammed against his snow machine, breaking his back.  (See Videotape in Evidence).


The accident occurred at approximately 5:30 p.m.  Several hours later, the claimant was transported by helicopter to Providence Hospital Medical Center, where it was determined that he had suffered a status post burst fracture at L1 with lower extremity paraplegia.  (See 2/18/95 Providence Hospital Chart Notes).  Drug screening tests were performed on the claimant on the day of his accident and he tested positive for marijuana and cocaine.  In his deposition, the claimant denied using either marijuana or cocaine within 10 days before the accident.


At the time of the accident, the claimant was with three other men: Shad Millhouse, Roger Stroop and Barry Shaich.  The claimant contends he was working in the course and scope of his employment as an employee of C-Xpress, a moving and storage company owned predominantly by his mother, Geneva Hulsey.  The claimant contends he was engaged in a sales and marketing effort for C-Xpress at the time of his accident.


A dispute exists regarding the date the claimant filed his Workers’ Compensation Report of Occupational Injury or Illness form.  The first recorded filing occurred on February 23, 1998, when the claimant stated he was “rideing [sic] a snowmobile with clients [--] fell off and broke my back.”  (2/23/98 Report of Occupational Injury or Illness).  Geneva Hulsey, filled out the bottom portion of that report and indicated, “employee was entertaining clients for Co[mpany].”  Id.  The board received the claimant’s first Workers’ Compensation Claim form on March 25, 1998.  (3/25/98 Claim Form).


The claimant asserted he was an employee of C-Xpress, and was on the snow-machining trip for the sole purpose of entertaining clients.  In particular, the claimant asserted that Shad Millhouse (“Shad”), an employee of Trend Setters, an Anchorage hair salon, was the client he was entertaining, along with two other gentlemen that were visiting Shad from California who were representatives of KMS, a company that sold hair products.  The claimant argued that the Millhouse family stored household items with C-Xpress, and the claimant hoped that by entertaining Shad, the Millhouse family would continue to keep storing their goods with C-Xpress. 


Some time after the claimant’s accident, his stepfather, Steven Hulsey was appointed power of attorney for the claimant.  Mr. Hulsey and Ms. Hulsey arranged for the claimant to meet with attorney Pamela Scott Brown to discuss filing a third-party lawsuit arising from the snow machining accident.  Ms. Brown ultimately filed a lawsuit against Shad Millhouse, Henry Millhouse a.k.a. Fuzzy Millhouse, Dennis and Connie Millhouse d/b/a Trend Setters School of Beauty, Vidal Sassoon Inc. and its agents Barry Shaich and Roger Stroop, Polaris Industries and its authorized dealer, Alaska Power Sports, as well as John Does 1-5, claiming, in pertinent part:

FACTS


On or about February 18, 1995, at approximately 5:30 p.m., while operating a Polaris snow machine, identification No. 6448943, plaintiff drove over an embankment at or near Hidden Lakes in the Chugach State Park.


The evening before this incident, namely February 17, 1995, plaintiff Kerney Peart had been out with “Fuzzy” Millhouse.  “Fuzzy” Millhouse supplied plaintiff Kearney Peart within an illegal substance, namely, cocaine.  


On or about, February 18, 1995, defendant Shad Millhouse contacted plaintiff Kerney Peart to assist him in taking two Vidal Sassoon representatives (at the request of his parents, Dennis and Connie Millhouse, d/b/a Trend Setters School of Beauty), snow machining in Chugach State Park.


Plaintiff Kearney Peart repeatedly told defendant Shad Millhouse that he was too exhausted from the activities the night before to go and that he was in no condition to operate the snow machine.  Plaintiff Kearney Peart also expressed to defendant Shad Millhouse that Shad’s brother “Fuzzy” Millhouse and plaintiff had been out the evening before and had used cocaine.


Defendant Shad Millhouse, knowing that plaintiff was under the influence of cocaine persisted in retaining plaintiff’s services, that being to entertain the Millhouse’s out-of-state Vidal Sassoon business quests, namely, defendant Berry Shaich and defendant Roger Shroop.

.  .  .


Defendant Shad Millhouse knew or should have known that plaintiff was under the influence of cocaine and had not had sufficient rest to safely operate a snow machine...

.  .  .

FIRST CAUSE OF ACTION

(Negligence)


Defendant “Fuzzy” Millhouse, knew or should have known that his actions of supplying plaintiff Kerney Peart with cocaine could lead to serious injuries or even death.


“Fuzzy” Millhouse actions in distributing cocaine to plaintiff caused or contributed to plaintiff’s permanent injuries and damages


Defendant “Fuzzy” Millhouse’s acts of distributing cocaine to plaintiff is a direct violation of the laws of the state of Alaska and such acts constitutes gross negligence on the part of the defendant “Fuzzy” Millhouse.

SECOND CAUSE OF ACTION

(negligence/retained control)


Defendant Shad Millhouse at the time first pled above was an agent/employee to Dennis and Connie Millhouse, d/b/a Trend Setters School of Beauty.  Defendant Shad Millhouse, knew or should have known, that plaintiff Kerney Peart was under the influence of cocaine supplied by defendant “Fuzzy” Millhouse and was not mentally or physically capable of safely operating a snow machine.

.  .  .


Plaintiff Kerney Peart repeatedly told defendant Shad Millhouse that he was out the evening before, that he had consumed cocaine supplied to him by Shad’s brother, “Fuzzy” Millhouse and that he had little or no rest and was not mentally or physically able to take defendant Trend Setters School of Beauty’s business guests out snow machining.

Claimant’s Third-Party Complaint, Filed 2/18/97, Case No. 3AN-97-1212 CI.


On March 4, 1998, Superior Court Judge Rene J. Gonzalez granted the defendants’ Motions to Dismiss the claimant’s claims in his third-party lawsuit on the defendants’ Motion for Summary Judgment.  The Court found:

Before the accident, [Mr. Peart] realized that he was in no condition to operate a snow machine; nevertheless, he voluntarily agreed to go on the outing.  He was not acting under duress, nor was he confined or controlled in any way by the defendants.

The Court then found, in a section entitled, “KEARNEY COMMITTED A FELONY CRIME.”  (Capital letters in original), “By his own admission, at the time of the accident Kearney was suffering from the effects of having voluntarily consumed the illegal drug cocaine.”  The Court concluded:

Kearney Peart was injured in a snowmachine accident caused by his own cocaine use.  His use of cocaine was a felony, and he is not entitled to hold others liable for the consequences of his illegal act.


Ms. Hulsey made several attempts to serve as the claimant’s representative, pursuant to AS 23.30.110(d) and her requests were denied.  (See, PreHearing Conference Summaries).  These decisions were not appealed.  The reasons for these denials were essentially that she, as the employer, had a conflict of interest in this matter, as an employer can not represent an employee in a disputed Workers’ Compensation claim.  Furthermore, C-Xpress went into bankruptcy and there were bankruptcy fraud allegations against Ms. Hulsey, Steven Hulsey and the claimant.  The Bankruptcy Trustee, John C. Siemers, Esq., acting in his “sole authority by appointment of the Court to act on behalf of” C-Xpress, specifically denied Ms. Hulsey the authority to attend the claimant’s depositions as a representative of C-Xpress.  (Mr. Siemer’s 10/20/98 Letter to Mr. Regan).


The Workers’ Compensation hearing proceeded over two full days.  The following is a summary of the testimony at the hearing, and several of the key depositions in evidence:

Steven Hulsey

Steven Hulsey is the claimant’s stepfather.  He was one of the principal officers of C-Xpress, Inc.  He testified he attended C-Xpress board of director’s meetings, and the claimant also attended those meetings.  He testified that C-Xpress moved manufacturing products for Alaska businesses, but C-Xpress “wasn’t really set up” for commodity shipping, and shipped predominantly household goods.  He testified the claimant was primarily responsible to Ms. Hulsey.  He testified the claimant was expected, as a principal of the company, to promote C-Xpress for business purposes, and was responsible for entertaining clients of C-Xpress and providing other beneficial services to C-Xpress clients.  He testified the claimant was paid a salary, and was expected to perform outside the normal business hours.  


After the claimant’s snow machining accident, he had power of attorney over the claimant.  In this capacity, he consulted with attorney Pamela Scott Brown regarding filing a third-party lawsuit arising out of the employee’s accident.  He testified that he “believed” he informed Ms. Brown that he “placed fault or blame on the Millhouses” for providing the claimant with drugs that contributed to his accident.  He testified he met with Ms. Brown approximately three times.  


He testified regarding the claimant’s job duties that: the claimant occasionally picked up gift certificates for customers or potential customers of C-Xpress, he took some C-Xpress employees out for dinner.  He testified he believed the claimant took the February 18, 1995 snow machining trip as part of his “recreational activities” for C-Xpress.  He testified he was unable to think of any other recreational activities the employee had engaged in for C-Xpress.  


He testified he (Steven Hulsey) was not at the C-Xpress facility very often because he was “on the road.”  He testified he was not familiar with the claimant’s drug usage until after the claimant’s snow machine accident.  He testified he did not recall discussing with Ms. Brown the claimant’s drug usage as having been the cause of his accident.

Geneva Hulsey

Geneva Hulsey is the mother of the claimant.  She was one of the principal owners of C-Xpress.  She testified the claimant was a co-owner of the company.  He was paid a salary, but had no regularly scheduled business hours to work.  He had a variety of duties to perform and she was the claimant’s primary supervisor.  One of the claimant’s duties was to perform quality inspection checks on the employee’s of C-Xpress to make sure they were performing their jobs correctly, and then file his reports with her.  


She testified she no longer has any of the C-Xpress corporate records.  She testified the bankruptcy trustee was in possession of these documents, and they were destroyed by the trustee.  She testified the claimant had a company charge card and was authorized to charge any expenses he incurred on behalf of C-Xpress.  She testified she saw the claimant at approximately 10:30 a.m. on the day of the accident and he did not exhibit any signs of drug impairment.


She testified she never offered Samuel Russell, a former C-Xpress employee, $500 for his testimony, and she never suggested to him that he alter his testimony.  She testified she did not feel that Mr. Russell was an important witness to the claimant’s case.  She testified she never even explained to him that he might have a chance of being paid a witness fee.  She testified that she never approached the office manager, Allison Bottorff of C-Xpress in an attempt to have her substantiate a claim that the claimant was doing a survey on the date of injury.  A survey entails an analysis of what is being moved.  She agreed that riding a snow machine would not be a method of conducting a survey.  


She testified there was a customer relationship between C-Xpress and the Millhouses, and C-Xpress had stored their household goods and construction equipment with C-Xpress.  She testified she hoped to acquire additional business from the Millhouse family.
 She testified the claimant was responsible for promoting the goodwill of C-Xpress.  She testified the claimant received a salary because he was a principal of the company and was working at the company.  


She testified that Mr. Hulsey met paralegal Deborah McCormick, and Ms. McCormick referred them to attorney Pamela Scott Brown.  She testified she met with Ms. McCormick once or twice and with Ms. Brown approximately three or four times to discuss the claimant’s third-party lawsuit.  She testified she did not review the legal filings of Ms. Brown before they were filed, and she relied on the attorney to develop the case.  She testified she was unaware of the claimant’s drug usage.  She testified she had no idea how the information regarding the employee’s usage of cocaine got into the employee’s third-party lawsuit Complaint.  She testified the employee was in the Save program in high school. 


She testified she filed a workers’ compensation claim in the mid-1980s against Sea-Land Service, Inc.  She admitted the Workers’ Compensation Board ultimately issued a decision in this matter, finding her to be not credible.  Hulsey v. Sea-Land Service, Inc., AWCB Decision No. 86-0036 at 3 (January 30, 1986).  She testified she had no idea who Shad Millhouse or Fuzzy Millhouse were, and she had no idea how the information regarding the claimant’s cocaine usage got in  the Complaint.  


She testified that C-Xpress went into Chapter 11 bankruptcy, and ultimately went into Chapter 7.  She acknowledged that the bankruptcy trustee for C-Xpress had filed a complaint against her, her daughter, the claimant and Steven Hulsey, alleging that they had committed fraudulent transfers of C-Xpress property.  


She testified that C-Xpress was involved in the shipment of commodities.  She testified C-Xpress was capable of moving anything from “a shoe to a bulldozer.”  She testified at deposition that the first Workers’ Compensation Claim form was completed on behalf of the claimant on March 25, 1998.  (Ms. Hulsey’s 10/23/98 Deposition, pp. 195 – 197).  At the hearing, however, she testified that there was a prior Workers’ Compensation Claim form that she had completed on behalf of the claimant.  She testified that at the time of the claimant’s accident she informed Allison Bottorff, an employee at C-Xpress, of the employee’s injury and asked her to fill out a  Workers’ Compensation Claim form for him.  She testified she asked Ms. Bottorff to file a Report of Injury for the claimant, but never asked Ms. Bottorff to support a story that the employee was injured while performing a “survey” for C-Xpress.  


She testified she and Mr. Hulsey attended the first meeting with Ms. Brown, and Mr. Hulsey had power of attorney over the claimant.  She testified there was a subsequent meeting with Ms. Brown, attended by the claimant and the claimant’s biological father, at Ms. Brown’s office.  She testified the claimant attended several meetings with Ms. Brown.  She testified there were also telephone conversations between the claimant and Ms. Brown.

Carl Bartholomy


Carl Bartholomy testified on behalf of the claimant.  He is a teacher and job coordinator at the Save program, and the claimant was a student there “off and on” for about a three-year period.  He testified that Save is a school program for students that are behind in their studies and it is designed so that students can work approximately 20 hours per week and attend school at the same time.  He testified that the claimant had received “very respectable evaluations” from C-Xpress.  He testified that he typically observed the claimant at a C-Xpress kiosk at the Diamond Center Mall, working with his girlfriend Serena White.  He testified he had no knowledge that the claimant was a sales or marketing representative for C-Xpress.  He testified that the activities the claimant were engaged in at the time of his accident were not the type of activities that he had coordinated or that were part of the claimant’s responsibilities as a C-Xpress employee.  

Samuel Russell


Samuel Russell was subpoenaed to testify by the employee.  He testified the claimant initially contacted him approximately one year before the hearing.  He was an employee of C-Xpress at the time of the claimant’s injury and worked with the claimant for a short time.  He stated the claimant contacted him and asked him if he would testify that he had worked for C-Xpress.  He stated that at a later time, Ms. Hulsey then called him and said, “you know, it could be worth 500 – up to $500 for you to go court and testify on our behalf.”  He testified he turned down the offer.  He testified that one week before the hearing the claimant called him, they got into an argument, and the claimant said, “well that’s not what my mother said, what she said was ‘it could be worth up to five hundred dollars for you because that’s what we’re allowed to pay witnesses.’” He testified that Ms. Hulsey never directly said “this is a bribe,” but “all I can tell you is, the way that I took it, is I think that it was a bribe, and to this day I still do.”  He testified he “didn’t think they were allowed to do that.”  He testified that Ms. Hulsey and the claimant both spoke to him on the phone at the same time saying different things, an argument ensued, and he declared out of frustration in their last phone call, “if you want to talk to me subpoena me, get me in court.”  


He testified that Ms. Hulsey asked him and some fellow workers to help train the claimant “so he could learn the business.”  He testified the claimant typically did not follow directions of those who were supposed to train him, saying “I don’t need to do this, my mom owns the company,” and he would “go about and do his own thing.”  He testified that the claimant would occasionally help out a little bit around the warehouse, but then “his patience would wear off,” he would decide he no longer wanted to work; and then he would get into frequent arguments with Ms. Hulsey, and “she’d throw him out.”



He also testified that, “right after the accident,” he had a conversation with Stephen Hulsey:

I said, well, what exactly happened to Kearney; I didn’t hear the whole story.  And he said something about he was up there with some of his friends, being stupid again, and was up their cliff jumping, like an idiot, and hit a big rock at the bottom.  I know Steve Hulsey does not think very highly of Kearney.

He testified as follows at his deposition: 

[The claimant called and] just kind of said, hey, Sam, what’s up, this is Kearney.  I go, yeah.  And he goes, well, you remember those jobs I was working on with you, when I went to Valdez and stuff with you.  And I was, like, no, I don’t remember them.  Well, I worked on them and I got this case going with workmen’s comp and I’ve got to get some witnesses to state for me or I can’t win this thing.  And I said, well, Kearney, I can’t help you.  And then he kind of got – then he said a few other little things, I don’t remember exactly what they were.  And toward the end he kind of got a little bit snotty, and then Geneva was on the other end, on another line of the phone... and she goes, well, can’t you help us out?  And I said, well, no.  And then Geneva said, well then we’ll just subpoena you; then you’ll have to come up with it.  And I said, well, if you subpoena me, that’s going to be a downfall on yours because I don’t know anything.


And so then about – I don’t know – it was probably a couple months ago, she called – or Geneva called me and said, Hi, Sam, this is Geneva Hulsey.  And I said, yeah.  And she goes, well, I was thinking about it and you said you didn’t remember working on any jobs with Kearney.  And I said, well, there’s only a couple that I can think of.  She goes, what about the Valdez jobs and stuff.  I said, well, Geneva, he never went to Valdez with me...  She goes, well, would it help your memory if I said there was $500 in it for you to say Kearney was there with you.  And I was like, no.  She goes, well, just think about it because we’re going to have you subpoenaed.  I was, like, well, go right ahead.  I said, I don’t care.  That’s about when I hung up on her.  

Q.  Was it – was it your impression that she was offering you the $500 to have you – I mean, so that you might be induced to lie under oath about working on jobs with Kearney?  

A.  It’s hard to tell, but that’s the way that I took it, that it was going to be some type of a bribe thing.  Because I know how the woman is.  She’s as crooked as crooked goes.

Samuel Russell’s 5/1/00 Deposition at 18-20.

Serena White-Sura
Serena White-Sura was subpoenaed by the claimant.  She met the claimant when she was enrolled in the Save program, and was 17 years old at the time.  She testified it was Ms. Hulsey’s expectation that the claimant would learn the moving business.  She dated the claimant before his accident occurred and testified the claimant enjoyed skiing, motorcross and snow machining and he liked to “test the edge” when engaging in these activities.  Upon questioning by the claimant’s representative, she testified that she observed the claimant smoke marijuana, drink alcohol and use cocaine.  She testified she believed the claimant “excessively used marijuana,” and this was one of the reasons she and the claimant ended their relationship.


She testified the claimant had a house on the Hillside that his mother provided for him, and the claimant often held parties there where drugs and alcohol were used.  She testified she saw the claimant the week before his accident and he “definitely” was “stoned” at that time.  She did not recall if she saw the claimant within two days prior to his accident.


She began working for C-Xpress at age 17.  She worked six or seven days per week, and eventually became an officer of the company.  She testified that “I suppose that he did things for C-Xpress, but I don’t think he really did them for C-Xpress -- I think he did them for his mom... it was a mom/son relationship.  His mom was paying him $1,200 every two weeks to do nothing and the least he could do was run to the bank.”  


On the day of the accident, Ms. Hulsey called her, frantically looking for the claimant, apparently because he was supposed to assist in a local move on that day.  She testified the claimant did not have a schedule for working at C-Xpress: “he got up when he wanted to, he did what he wanted to, he went skiing when he wanted to, he did whenever he wanted to.  There was no schedule.  If his mom needed him to do something for her, she’d call him at home.”  She testified the claimant was not a sales and marketing representative for C-Xpress.  She testified the claimant did not have the knowledge about the moving and storage business to become a sales and marketing representative.  She testified that C-Xpress was not positioned to perform commodities’ freight transport.  She testified the claimant had a corporate American Express card provided to him by C-Xpress, which he used regularly to purchase personal things, and he never reimbursed C-Xpress for these purchases.  She testified she had access to all the accounting records and would have seen any reimbursements that the claimant had made to C-Xpress.  


She testified she is certain there was no occupational report of injury filed for the claimant following the accident.  She testified that after the accident occurred, Ms. Hulsey was “drumming up different ways to develop money out of lawsuits, and one of them was to sue the State of Alaska, one of them was to sue the Millhouses, one of them was to sue Polaris.”  She testified the idea to sue under workers’ compensation must have developed after she left the company, which was approximately 11 months after the accident.

Phyllis Bowie


Phyllis Bowie testified on behalf of the claimant.  She taught social studies for the Anchorage School District and was the claimant’s teacher.  She testified the claimant’s attendance and performance was “as good as any other student’s.”

Bruce Pitrof


Bruce Pitrof testified on behalf of the claimant.  He worked for C-Xpress as the office manager for company’s Diamond Center Mall kiosk.  He testified the claimant worked at the kiosk “quite a few times,” but did not have a regular schedule.  He testified that sales and marketing of C-Xpress were part of the duties required while working at the kiosk.  He testified the claimant was responsible for meeting customers and “assisting them with anything they needed,” including mailing boxes, getting boxes wrapped properly and determining the proper method of shipping, as well as booking moves to various parts of the world.  He testified he saw the claimant at the C-Xpress warehouse a few times.  

John Lattin


John Lattin testified on behalf of the claimant.  He worked at C-Xpress as a CDL driver and was a dispatcher.  He testified he worked with the claimant “on quite a few occasions.”  He testified the claimant “worked in the warehouse, he went out on deliveries with me, I went out on jobs with some deadbeat people, called the warehouse and he’s been sent out to help deliver furniture on different occasions.”  He had no personal knowledge of any sales or marketing responsibilities the claimant had for C-Xpress.

Jimmy Page


Jimmy Page was an office manager at C-Xpress.  He worked there from 1997 through 1998.  He testified that marketing and sales were a part of his job duties.  He testified he never engaged in any marketing efforts regarding the Millhouse family.  He testified that neither he nor anyone at C-Xpress did any entertaining for the Millhouse family.

Kearney F. Peart, Jr.


The claimant testified that when he was in the Anchorage Save program he attended class in the mornings and went to work at C-Xpress in the afternoons.  He testified he performed the following duties for C-Xpress: running errands; going to get office supplies; running to the bank with deposits; packing furniture from customer’s homes and, depending on the furniture, he might assist in packing trailers; performing vehicle inspections; working the fork lift; cleaning the offices and warehouse, bathrooms and trucks; stenciling and repairing crates; he always made sure there were adequate packing supplies on hand; running boxes out to jobs when employees ran out of boxes, going to jobs to “see how things were going;” picking up office supplies, and “lots of different odds and ends;” filling up trucks with gas, working on the phones, occasionally making phone solicitations for business, going out with C-Xpress fliers to put on car windshields for advertising purposes; reporting on the performance of other employees, and occasionally attending functions to promote C-Xpress.


He testified his mother, Geneva Hulsey was his supervisor.  He testified that when he was in junior high school he rode the school bus with Fuzzy and Shad Millhouse, and that is how he met them.  Over the years, he attended Shad’s birthday parties.  He testified, “I’ve got[ten] my haircut there ever since I can remember,” at Trend Setters.  He testified that Shad had cut his hair for years.  He testified that he socialized with Fuzzy and he became good friends with Fuzzy’s best friend, Henry Lussey, but did not socialize much with Shad.


He testified that on the day of the accident, Shad called him at home at approximately 12:00 noon.  He testified that Shad asked him if he could borrow some warm clothes.  The claimant testified he told Shad “I really didn’t feel like going because I was pretty tired – cause I was kind of out late that night.”  Shad responded that he would have a few hours to sleep since Shad had a few errands to run, “and I said okay, well, we’ll see.  Next thing I know, the door knocked...he came in and he just asked me to go.”  He testified Shad came at approximately 3:00 p.m.  


The claimant testified that Shad told him he had only been snow machining in that area once, was not very familiar with the area and there were two men with him that had never snow machined before.  
He testified that it was the first year Shad had a snow machine.  He testified, “the main reason I went was because they had their stuff in storage... I think they had about five or six crates.  Because they were customers of C-Xpress, I decided to appease them.”  


He testified that the night before his accident he was out until approximately 4:00 a.m. “bar hopping.”  He testified he only had “a couple of beers.”  He testified he did not recall using cocaine or marijuana the night before his accident.  He testified he did not use cocaine the day of the accident.  He testified he was “very much aware of my riding,” and he inspected the landing area of the jump before he was injured.


He testified that one of the KMS representatives drove with him to Chugach State Park.  He testified he had been snow machining in the area where they were going approximately ten times previously.  He testified he made two successful jumps immediately before his accident.  Shad was videotaping the claimant, and the claimant testified he was going to give the video to the KMS representatives.  He testified that Shad suggested he jump off the cornice where he was injured.  He testified he stopped at the top of the cornice, got off his snow machine and looked over the edge to inspect the landing area and the jump.  He testified that after he went off the cornice, he felt that something was wrong.  The landing area was flat, and was not sloped.  He hit the flat area at the bottom of the jump and his body jolted against his snow machine seat, and broke his back.  


He testified that prior to this accident he had never been injured while on his snow machine.  The injury occurred at approximately 5:30 p.m.  He testified he was transported in an Alaska State Trooper helicopter at approximately 9:00 p.m. to Providence Hospital.


He testified that he met with Pamela Scott Brown on one occasion.  He testified that he never reviewed any of the pleadings that she filed.  He testified the first time he saw the Complaint that was filed on his behalf was at his deposition in this case.  He testified “the names were wrong and the story was absurd.”  He testified his judgment was not impaired at the time of his injury.  He testified he was acting within the course and scope of his employment at the time of his injury because “the Millhouses was a client of C-Xpress.  Had I refused Shad I felt maybe that he would have been a little disgruntled and said, you know, tell his parents that, ‘I don’t even know why you went with them guys’ and maybe we wouldn’t have got their future business and that’s why I took them up there [snow machining].” 

 
The employee testified that he reviewed the videotape of his accident and he believes the tape has been edited.  He testified that Shad was high marking on his snow machine, going up the mountain as high as he could, and that Shad went near the top of the high mark, and the claimant was cheering him on as he did this.


Barry Shaich was one of the KMS representatives along on the trip.  The claimant disagreed with the testimony of Mr. Shaich that the claimant repeatedly thanked him and Shad for waiting for him that morning so that the claimant could get ready to join them snow machining.  He did not dispute Mr. Shaich’s testimony that Shad provided food for the trip.  The claimant did not provide a snow machine for Mr. Shaich or Mr. Stroop, because Shad had already arranged snow machines for them.  The claimant did not pay for gasoline for the snow machines, and Shad paid for the claimant’s gasoline in his truck.  Shad Millhouse had his own snow machine and equipment.  The claimant testified that when Shad called him, Shad stated that he would be stopping by the claimant’s house because he needed to borrow some clothing from the claimant’s roommate, Henry Lussey.


Roger Stroop was the other KMS representative that went snow machining.  The claimant disagreed with Mr. Stroop's testimony that the claimant was not asked to go snow machining, but instead asked Shad if he could go snow machining with him.  The claimant agreed that he was an “aggressive rider.”  


 The claimant testified he had no idea how the fact of cocaine usage got into his third-party Complaint.  The claimant testified at his deposition that he had not used to cocaine within ten days before his accident.  He testified the laboratory test indicating that he had cocaine and marijuana in his body on the day of the accident was incorrect, and blamed the doctors for incorrectly making this finding.  He also testified that he believed the positive Providence Hospital marijuana findings on December 10, 1996, January 17, 1997, June 15, 1997 and September 16, 1997 were also errors, and testified that he had not smoked marijuana since his accident.


He also testified the bankruptcy fraud allegation against him was inappropriate and claimed that any personal items he purchased with his corporate C-Xpress card he paid back to the company.  He testified that after his accident he was having financial difficulties because he had large bills to pay.  He testified that the first Workers' Compensation Claim form he filled out was while he was in Providence Hospital, in 1995.  He stated that Allison Bottorff told him she would not file a Workers’ Compensation claim for him because she did not believe his claim was work-related.  

Larry Lee

Larry Lee is an accountant who was retained by the bankruptcy trustee of C-Xpress to examine the corporate credit card records of C-Xpress.  He testified there were approximately $160,000 in personal charges accrued by the principals of C-Xpress, including the claimant and Ms. Hulsey.  He testified that the claimant had used his corporate credit card to make personal charges.  He had no knowledge of whether these charges were paid back.

Diane Thompson


Diane Thompson was an employee at C-Xpress from 1990 through March 1994.  Her official position was operation’s manager, and she assisted in the hiring and firing process, scheduling of personnel and scheduling of different moves.  She assisted in supervising personnel, and worked with the claimant.  She testified the claimant was on the C-Xpress payroll and received a regular paycheck.  She testified the claimant occasionally assisted in the warehouse, occasionally delivered supplies and occasionally assisted at the Diamond Center Mall kiosk.  She testified the claimant did not have a regular schedule or regular description of duties.  She testified the claimant did not have any sales or marketing responsibilities.  She testified the claimant’s knowledge of the moving and storage business was “very limited, he frankly didn’t have a real interest in learning it.”  


 She testified that generating “goodwill” for the company was not a responsibility the claimant had because:

He didn’t really actively participate in the business, you now, he would come in pretty much to pick up his paycheck and, umm, if his mother pressured him he would show up to help out in the warehouse occasionally or possibly to help with what we call ‘the local move’ but he wasn’t, umm, he just didn’t take an interest in it.  He wasn’t interested in working.  His time spent in the office, to the best of my knowledge, was, you know, talking to his friends on the phone or doodling or, you know, really not taking an active part in what was going on.


She testified that C-Xpress was not set up to engage in the commodity freight business.  She testified “everything that we did was household goods.”  She testified that she generally filled out occupational claim forms of injury for injured C-Xpress workers.


She testified that she did not leave C-Xpress on very good terms, and had not spoken with Ms. Hulsey for several years.  She testified that, approximately three or four days before the insurer’s attorney contacted her, Ms. Hulsey called her, and they met for about ½ an hour.  “The gist of the meeting was for her to apologize for whatever I felt she had done to wrong me.” She testified that a few days after that meeting she found out the claimant was involved in “another lawsuit,” and several days later, Ms. Hulsey contacted her and said she hoped she didn’t think the only reason she had met with her was so that she would testify favorably for the claimant.


She testified that in the period of time she worked at C-Xpress she saw the claimant actually “working” approximately five or six times, but he was there on more occasions.  She worked between five and six days per week at C-Xpress, approximately 50 hours per week.  She worked usually in the office, and spent approximately 30% of her time outside the office.

Shad Millhouse

Shad Millhouse testified on behalf of the employer.  He worked at Trend Setters, which is owned by his family, as a hair stylist.  He testified he met Roger Stroop in approximately 1992 and met Barry Shaich in approximately 1993 or 1994.  At the time of the claimant’s accident, Mr. Stroop and Mr. Shaich were KMS product representatives.  He testified these men came to Alaska approximately two times per year and his family had business and social relationships with them.  He testified that when he was in California for a hair show in approximately 1996, he visited with Mr. Shaich, and Mr. Shaich took his family to an amusement park and to the airport.  He testified that he did not engage in marketing efforts with Mr. Shaich or Mr. Stroop, and they did not engage in marketing efforts with him or his family.  He testified that neither Mr. Stroop nor Mr. Shaich was trying to sell them products, but rather taught them about their products.  He testified that Mr. Stroop and Mr. Shaich were “friends” of his.


He testified that Henry Lussey had been a “good friend of the family” for years.  At the time of the claimant’s accident, Mr. Lussey was the claimant’s roommate.  He testified that Mr. Stroop and Mr. Shaich were in Alaska to do some product-knowledge seminars at a beauty salon.  On the day before the accident, he spoke with Mr. Shaich and Mr. Stroop about going snow machining.  They went to Mr. Lussey’s house to borrow a snowsuit and some snow boots for their trip and saw the claimant.  He testified that the items that were borrowed belonged to Mr. Lussey.  He testified that Mr. Lussey informed him that he would not be home, but the claimant would be, and they could go to the house to pick up the things they needed.  He testified that he had his own snow machine and got two snow machines from his brothers for Mr. Shaich and Mr. Stroop.  He testified that his three snow machines were full and did not need gasoline.  He testified the first contact he had with the claimant was when he knocked on the door to the claimant’s house.  He testified he asked the claimant if he wanted to go snow machining, but did not pressure him to go.  He testified the snow machining trip had nothing to do with business, but was purely recreational in nature.  He testified that as of February 1995, he had been snow machining for approximately four or five years, and classified himself as an “intermediate” snow machiner.  He testified he had been snow machining in the area where the accident occurred “quite a few times, over a dozen.”  He testified he instructed Mr. Stroop and Mr. Shaich how to operate their snow machines.  He testified he was “high-marking” on the day of the accident.  He testified the claimant brought along his video camera and asked him to videotape the claimant while he was snow machining.


He testified he was 20 or 21 at the time of the accident.  He testified his family had some items in storage at C-Xpress at the time of the accident.  He testified his parents made the decision to store their items at C-Xpress.  He testified that if he asked his parents to move their items out of C-Xpress storage because he was angry with the claimant, “they would have laughed.”


He testified he felt the snow conditions and weather were “pretty good” on a day of the accident.  He testified the claimant was “an excellent rider,” and “an extreme rider.”  He testified there was no advantage to having an experienced rider along on the trip because they were basically trail riding.  He testified he was unable to tell if the claimant was impaired.  He testified that when he went to the claimant’s house he did not go there to take him snow machining, but only to borrow the items he needed from Mr. Lussey.


He testified he first contacted Mr. Lussey either the day of the accident or the day before, and he called him at his house.  He testified that in all the years he had known the claimant, they had never discussed his family doing business with C-Xpress.  He testified he arrived at the claimant’s house in the afternoon.  He testified that the night before the accident he was at home with his pregnant wife.  He testified he was aware that the claimant smoked marijuana, but did not know if the claimant had smoked marijuana or used cocaine the night before the accident.

Deborah Ann McCormick


Deborah Ann McCormick was a contract paralegal for Pamela Scott Brown.  She testified that Ms. Brown was the attorney of record for the claimant’s third party lawsuit, and she was Ms. Brown’s paralegal assigned to that case.  She testified she recalled two meetings regarding the claimant’s third party lawsuit: one with Ms. Hulsey and Ms. Brown, and one with Ms. Hulsey, Ms. Brown and the claimant, before the Complaint was drafted.  She testified that if the claimant had not reviewed and approved of the facts in the Complaint, “it would not have been filed.”  She testified that, “anything that would have been found in that Complaint would have been addressed,” and any factual mistakes would have been corrected.  She testified that this was the standard operating procedure when she worked with Ms. Brown.  

Jed Weingarten


Jed Weingarten testified on behalf of the claimant.  He is a realtor and assisted the claimant in purchasing a home.  He testified the claimant was qualified by the bank to purchase a house.  He testified the bank would not have allowed the loan to be approved without verification that the claimant was employed by C-Xpress.

Dennis Millhouse

  Dennis Millhouse testified that his family kept some household items in storage at C-Xpress between approximately 1993 and 1996.  The bill for the storage was $140 per month.  His house had been taken by the State of Alaska as part of the Lake Otis Road widening project, and he needed a place to store some household items, such as furniture.  He had rented four containers that were approximately 4’ x 8’ in size.  He testified that after the condemnation of his house, he was provided with storage costs by the State, and the State arranged for a number of different storage companies to meet with those whose houses had been condemned.  One of the storage companies that Mr. Millhouse met with was C-Xpress.  He testified that the salesperson for C-Xpress was not the claimant or his mother, and was someone he did not know.  He testified that in all the years he had his household goods stored at C-Xpress, there was never any discussion with C-Xpress about doing additional business between the Millhouses and C-Xpress, because the Millhouse family did not need any additional storage.  


He testified that Roger Stroop and Barry Shaich were demonstrators for KMS and he knew them because they occasionally came to Alaska to give product demonstrations to his company, Trend Setters.  He testified that Henry Lussey had worked for his company as a maintenance man.  He testified that Trend Setters is the number one customer of KMS, “they shmooze us, we don’t do anything for them,” and KMS officers occasionally asked Trend Setters officers to go to Hawaii or other warm places as “perks.” 


He testified that Shad is “probably the lowest paid guy I have” working at Trend Setters, and was not performing any business or marketing function on behalf of Trend Setters by going on the snow machining trip with Mr. Stroop, Mr. Shaich or the claimant.  He testified the snow machining trip was purely a social outing.  He testified that Shad had no control over where it was that the Millhouse family stored their household goods.  He testified that if Shad had come to him and asked him to move the family’s household items out of C-Xpress storage because he was angry with the claimant, he would have told him to “get real.”

Dr. Richard Struempler


Richard Struempler is a toxicologist who was retained as an expert witness by the claimant.  He testified that marijuana is a fat-soluble product that is absorbed into the body and there have been instances of people testing positive at the 50 nanograms per milliliter (the testing level used to test the claimant on the day of his accident) level for as long as 45 to 60 days after usage, in extreme circumstances.  Individuals with larger percentages of body fat will typically have longer time-frames of testing positive.  Typically, however, someone will test positive at this level for one week to 10 days after having used marijuana.  


He testified that “you absolutely cannot” conclude impairment from the type of test the claimant had performed on him.  He testified the testing procedure administered to the claimant was not designed to look for impairment but was rather designed to find the presence of drugs in the system; the test is a screening test.  He testified the chance for a false positive result on this test is low.  He testified that the impact of secondhand marijuana smoke on this type of test was “negligible.”  


He testified cocaine is not fat-soluble and does not stay in the body very long.  He testified, in extreme circumstances, cocaine could appear in laboratory test results up to five days after it has been used.  He testified it was impossible to tell if the claimant was impaired by looking at the claimant’s laboratory tests results.


He testified that a person’s admission that they were impaired would not provide scientific evidence of impairment but, “that would be something for the trier of fact to determine the validity of those statements being made.”  He stated that the typical period of impairment for a typical recreational dose of cocaine or marijuana would be “less then 24 hours” from the period of ingestion.  

Allison Bottorff


Allison Bottorff testified on behalf of the insurer.   Her testimony essentially tracked the affidavit she submitted, which stated:

1. My name is Alison Bottorff, and I have personal knowledge of the facts set forth below.

2. From approximately March, 1994 to March, 1997, I worked at C‑Xpress Moving & Storage as one of the managers. I had responsibility for managing personnel, hiring and firing, doing payroll, and generally working very closely with Geneva Hulsey in order to run the C‑Xpress Moving & Storage operation. My working hours were from approximately 7:00 a.m. until 8:00 p.m., Monday through Saturday.  However, I also worked a number of Sundays and later evenings during the time I was with C‑Xpress Moving & Storage.

3. I know Kerney Peart, because he is Geneva Hulsey's son.  I also know that Kerney Peart was being paid a salary at C‑Xpress Moving & Storage from the time I started there in March, 1994 up into at least some time following his February, 1995 snow machine accident. I can't recall precisely how long Geneva Hulsey kept Kerney Peart on salary at C‑Xpress after his snow machine accident, but I know that it was at least for some significant period after his accident.

4. During the entire time I was working at C‑Xpress Moving & Storage (i.e. from March, 1994 until March, 1997), I only recall Kerney Peart doing something productive for C‑Xpress Moving & Storage (like assisting with a move or sweeping the floor or cleaning trucks) at the most five times.  This would also include my seeing Mr. Peart doing any kind of work in the C‑Xpress office.  It is possible that Mr. Peart may have done some limited work at National Movers (an affiliated company of C‑Xpress) during the time I was there. But the Operations Manager of National Movers at the time (Serena (White) Sura) would be a better person to provide testimony on that matter than me.

5. I can say with absolute certainty that Kerney was not involved in marketing on behalf of C‑Xpress Moving & Storage or National Movers.  Geneva Hulsey, Serena (White) Sura, Shelly (Bornshine) Dillon, a couple of other sales people, and I did all the marketing for C‑Xpress. Mr. Peart did not attend any marketing meetings (not a single one during the time I was with C‑Xpress), which were attended by the marketing/sales people for C‑Xpress, including of course Ms. Hulsey.  Quite frankly, I do not believe from my interactions with Mr. Peart that he knew enough about C‑Xpress' or National Movers' business to carry out any marketing for the companies.

6. I do recall that Mr. Peart may have occasionally run an errand to, for example, pick up some office supplies or get something from Costco.  However, that was something that he would have only occasionally done, because those duties would normally have been carried out by someone with the warehouse personnel.

7. One of my responsibilities while at C‑Xpress Moving & Storage was to complete the "employer's" portion of Occupational Reports of Injury.  I shared that responsibility with Serena (White) Sura during the time that both she and I were working with C‑Xpress. After Serena left C‑Xpress/National Movers, the responsibility would have been shared by me and Shelly (Bornshine) Dillon.  Given the closeness of my working relationship with Geneva, Serena, and Shelly, if a C‑Xpress employee were to have become injured, I know they would have been made aware of that fact even if I had not been the person actually completing the Occupational Report of Injury.

8. I know that I never completed an Occupational Report of Injury form for Kerney Peart on behalf of either C‑Xpress or National Movers arising out of his February, 1995 snow machine accident, or at any other time. Also, to the best of my knowledge, no one else completed an Occupational Report of Injury for Mr. Peart either for his accident or any other incident while I was at C‑Xpress. The chain of command would have required that either Serena or Shelly pass an Occupational Report of Injury through me for final authorization. Even if Geneva Hulsey had completed an Occupational Report of Injury for Mr. Peart, a copy of the report would have been provided to me as part of the procedure we followed at C‑Xpress.

9. What I do remember regarding Mr. Peart and Occupational Reports of Injury is as follows.  Several months after Mr. Peart's February, 1995 snow machining accident, Geneva Hulsey told me that she was thinking about bringing a workers' compensation claim on Mr. Peart's behalf, and that she wanted to say that Mr. Peart was involved in a "survey" for a customer when he was injured.  Geneva asked me whether I would support that story. I told Geneva that I would not support that story because it was not true.  I have an absolutely clear memory of that interaction with Ms. Hulsey.

10. To the best of my knowledge, during the time I was with C‑Xpress Moving & Storage, neither C‑Xpress nor National Movers moved commodity freight (i.e. products) into or out of Alaska, or even within Alaska itself.  Nor do I know of any efforts of any kind that either C‑Xpress or National Movers undertook to try to market the movement of commodity freight. Movement of commodity freight requires a completely different setup than is required for the movement of household goods. Quite frankly, neither C‑Xpress nor National Movers was equipped to handle commodity freight or knowledgeable regarding the movement of commodity freight.

11. During the time I was with C‑Xpress, I had responsibilities for sales (as noted above), as well as quality control. At both C‑Xpress and National Movers, the sales people did the quality control for a moving job, because the sales person would want to see a job through from the beginning to its end.  I know that Mr. Peart never did any quality control while I was with C‑Xpress.

12. I am aware that Dennis and Connie Millhouse had some items in storage at C‑Xpress during the time I was working there.  However, I have no memory whatsoever of either Dennis or Connie Millhouse removing (or having someone remove for them) any of their items in storage at C‑Xpress during the time that I was there.

13. Mr. Peart may have accompanied his mother Geneva, Serena, a couple of other C‑Xpress employees, and me to dinner on one occasion during the time that I was working for C‑Xpress.  I believe that my ex‑husband was along at that dinner, as well as possibly the spouses of other C‑Xpress employees.  Although my ex‑husband was in the military at the time, and National Movers was doing business for the military, my ex-​husband was not in a position to have steered military business either toward National Movers or C‑Xpress. Nor, to my knowledge, was the spouse of any other C‑Xpress or National Movers employee in a position to have steered military business to either C​- Xpress or National Movers.

Bottorff’s 1/12/99 Affidavit.

Dr. Eileen Nickoloff


Dr. Nickoloff testified at deposition.  She is a physician at Providence Hospital and is responsible for laboratory testing.  She testified the cocaine and marijuana tests performed on the claimant were highly accurate, but could not predict impairment.  She testified the claimant, in several subsequent tests after his accident, tested positive for marijuana usage.

Barry Shaich 


The insurer took the deposition of Barry Shaich.  He testified he was a hair care product sales representative for KMS.  Mr. Shaich testified that KMS did not actually do business with Trend Setters.  KMS sold hair care products to Arctic Beauty Supply.  Arctic Beauty Supply then sold its products to Trend Setters.  Mr. Shaich testified he did not make any shipping decisions for KMS.  He testified he did educational presentations for Trend Setters, and was personal friends with the Millhouse family, in particular Shad Millhouse.  He testified the snow machining trip was a purely social event.  He testified the only reason they went to the claimant’s house was to pick up some boots for the snow machining trip.  He testified that they waited at the claimant’s house and then he was told that the claimant would be coming with them on the snow machining trip.


He testified that Shad gave Mr. Stroop and him brief instructions on how to run their snow machines.  He testified the claimant and Shad were high-marking up the mountain and the claimant was jumping off cornices.  He testified that Shad seemed to be experienced at snow machining, and it appeared that he had been snow machining in that area previously.  He testified that the claimant did not show him how to operate his snow machine.  He testified he had no conversations regarding work while he drove in the claimant’s truck to the snow machining site.  He testified his conversation with the claimant was purely about general recreational interests.

Claimant’s Argument


The claimant argued that he was acting on behalf of C-Xpress at the time of the accident.  The claimant argued he was entertaining customers at the time of his injury, and therefore his accident occurred in the course and scope of his employment.  He argued there is no evidence he was impaired at the time of the accident, and there is no evidence the accident was proximately caused by his being under the influence of drugs.  He argued the lab tests were wrong, any possible marijuana found was due to second-hand smoke, and he had not used cocaine within 10 days before the accident.  

Insurer’s Argument


The insurer argued the claimant’s case is barred by the statute of limitations provision of the Workers’ Compensation Act, AS 23.30.105.  The insurer argued the claimant was not working in the course and scope of his employment at the time of his accident.  The insurer argued the claimant was under the influence of illegal drugs at the time of his accident, and his claim is therefore barred by AS 23.30.235(2).  The insurer argued the claimant and Ms. Hulsey fraudulently pursued this claim and this matter should be referred to the District Attorney’s office for investigation.  AS 23.30.250(a).  The insurer also argued the board should order the claimant to repay costs and attorney fees of over $80,000 incurred by the insurer in the defense of this claim pursuant to AS 23.30.250 (b).


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Is the Claimant’s Case Barred by the Statute of Limitations?

The insurer argued the claimant’s case is barred because he did not file his claim until March 25, 1998, more than three years after his February 18, 1995 snow machining accident.  AS 23.30.105(a) provides, in pertinent part:

The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee’s disability and its relation to the employment and after disablement.  


The rationale for .105(a) is to protect employers against claims too old to be successfully investigated and defended.  Morrison-Knudsen Co. v Vereen, 414 P.2d 536 (Alaska 1966).  In the instant matter, the claimant did not suffer a latent injury, but rather suffered a traumatic fracture of his back on February 18, 1995.  There is no evidence of any written notice filed with the board or insurer until February 23, 1998.  (2/23/98 Report of Occupational Injury or Illness).  The claimant did not file his first Workers’ Compensation Claim form until March 25, 1998.  We find the claimant did not file his claim within the statutory two-year deadline.  


The claimant and Ms. Hulsey claimed they filed a Workers’ Compensation Claim on behalf of the claimant within the two-year statutory time-frame.  We find there is no credible evidence suggesting this is true.  The claimant did not present a copy of the alleged claim form that was filed, the insurer did not have any record of any Report of Injury being filed before February 23, 1998, and a review of our file did not reveal a claim form or Report of Injury prior to February 23, 1998.  


Ms. Sura testified she was certain that no Report of Occupational of Injury or Illness was filed for the claimant following the accident.  Ms. Bottorff testified she and Ms. Sura were responsible for completing the “employer’s” portion of Occupational Reports of Injury.  She testified that neither she nor anyone else at C-Xpress completed an Occupational Report of Injury regarding the claimant.  We find the claimant and Ms. Hulsey are not credible witnesses and grant no weight to their testimony on this issue.  AS 23.30.122.  


We find the claimant filed his claim more than two years after the date of injury.  We find that, since Ms. Hulsey was legally barred by the bankruptcy trustee from acting on behalf of C-Xpress, no estoppel argument exists that the employer/insurer had notice of this claim prior to the running of the statute of limitations.  We find the claimant did not suffer a latent injury.  We conclude the claimant’s claim was filed more than two years after he had knowledge of his injury and its alleged relationship to his employment.  The insurer objected to the claimant’s failure to file a claim.  AS 23.30.105(b).  The claimant was not a minor and was not mentally incompetent on the date his injury.  AS 23.30.105(c).  Even assuming he was incapacitated by virtue of the severity of his injury for a short period of time, he still exceeded the deadline for filing his claim by over one year.  Therefore, the claimant’s claim is barred by the statute of limitations.  AS 23.30.105(a).

II.
Was the Claimant an Employee of C-Xpress?  

The insurer argued the claimant was not an employee of C-Xpress.  AS 23.30.120(a) provides in part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter...."  AS 23.30.395 provides in part: 

(12) "employee" means an employee employed by an employer as defined in (13) of this section; 

(13) "employer" means the state or its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state.  See also 8 AAC 45.890.


The Alaska Supreme Court has held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute." Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  We have applied the presumption to the question of employee/employer relationships in the past.  Blue v. Dept. of Corrections, AWCB Decision No. 98-0301 (December 2, 1998); Smith v. Molly Ann Phenix, AWCB Decision No. 98-0207 (August 11, 1998); Buswell v. New Hope Ministries, AWCB Decision No. 96-0012 (January 5, 1996).  But see City of Seward v. Wisdom, 413 P.2d 931, 936-37 n. 13 (Alaska 1970); Richart v. Irish Trucking, AWCB Decision No. 88-0205 (August 3, 1988) ("It is not presumed that an applicant is an employee. . . . If an applicant is self-employed or an employer is not covered by workers' compensation unless he elects coverage by making written application to an insurer"); Malone v. Lake and Peninsula Borough School District, AWCB Decision No. 95-0337 (December 7, 1995).


It is not necessary for us to answer the legal question of whether the presumption analysis applies, however, since we find that all the witnesses testified the claimant performed work, in at least some sporadic capacity, for C-Xpress.  We find the claimant had an employment relationship with C-Xpress.  We find the claimant introduced substantial credible evidence that he was employed by C-Xpress.  Carl Bartholomy was the job coordinator at the Anchorage School District Save program.  He testified he observed the claimant working at the C-Xpress kiosk at the Diamond Center Mall, and was responsible for coordinating the claimant’s work at C-Xpress for several years.  Mr. Pitrof testified he worked with the claimant “quite a few times” at the Diamond Center Mall kiosk.  He testified the claimant met with customers and assisted them with their shipping needs.  He also testified he saw the claimant at the C-Xpress warehouse on several occasions.  John Lattin testified he worked with the claimant “on quite a few occasions.”
We find the preponderance of the evidence indicates that he was an employee of C-Xpress.  

III.
Was the Claimant Working in the Course and Scope of his Employment at the Time of his Accident?

A.
Presumption Analysis


The claimant argues he was working in the course and scope of his employment as a sales and marketing representative at the time his accident occurred.  AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter . . . ."  The Alaska Supreme Court has held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.”  Meek, 914 P.2d at 1279, (quoting Municipality of Anchorage, 818 P.2d at 665).  The Supreme Court has held that, since the Workers’ Compensation Act creates a presumption that a claim comes within the provisions of the statute, it must be presumed that an injury is work-connected in the absence of substantial evidence to the contrary.  Beauchamp v. Employers Liability Assurance Corp., 477 P.2d 993 (Alaska 1970).


The employee need only adduce “some” “minimal” relevant evidence Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987), establishing a “preliminary link” between the injury claimed and employment, Burgess Construction, 623 P.2d at 316, or between a work-related injury and the existence of disability.  Wein Air Alaska v. Kramer, 807 P.2d at 473-74.


The application of the presumption involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a "preliminary link" that he or she was working in the course and scope of his employment at the time of his or her injury.  Id. Second, once the preliminary link is established, "it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.”  Id. (quoting Burgess Construction, 623 P.2d at 316).  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, we examine the employer’s evidence in isolation.  Veco, 693 P.2d at 869. 


"Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller, 577 P.2d 1044.  We defer questions of credibility and the weight to give the employer's evidence until after we have decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.  Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994).  


The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Koons, 816 P.2d 1381.  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  A longstanding principle in Alaska workers' compensation law is that inconclusive or doubtful medical testimony must be resolved in the employee's favor.  Beauchamp, 477 P.2d 993.

B. Was the Claimant Working in the Course and Scope of his Employment at the time of his Accident?


The claimant testified he was engaged in a sales and marketing effort on behalf of C-Xpress at the time of his snow machine accident.  Steven Hulsey testified the claimant was expected to promote C-Xpress for business purposes and was responsible for entertaining clients of C-Xpress.  Geneva Hulsey stated the claimant was “entertaining” clients when his accident occurred.  (See Report of Occupation Illness).  We do not weigh the credibility of the testimony during the first stage of the presumption analysis.  DeYonge v. NANA/Marriot, ___ P.2d ___, Slip Op. 5265 (Alaska, April 21, 2000).  We find the employee has introduced sufficient “minimal” evidence to raise the presumption that he was injured while in the course and scope of his employment for the employer.  Burgess Construction, 623 P.2d 316.  Following the Court's rationale in Beauchamp, 477 P.2d 993, we therefore apply from AS 23.30.120(a)(1) the presumption that the claimant was working in the course and scope of his employment at the time of his injury. 


The employee having established a presumption of work-relatedness, the burden shifts to the employer to rebut this presumption with substantial evidence.  We find the employer has rebutted this presumption with substantial evidence.  Mr. Bartholomy testified he was the job coordinator at the Save program, in which the claimant was enrolled.  He testified he was familiar with the claimant’s job responsibilities at C-Xpress and he had no knowledge that the claimant was a sales or marketing representative for C-Xpress.  He further testified the activities the claimant was engaged in at the time of his accident were not the type of activities that he had coordinated or that were part of the claimant’s responsibilities as a C-Xpress employee.  Ms. Sura, an officer of C-Xpress, testified the claimant was not a sales and marketing representative for C-Xpress and he did not have the knowledge about the moving and storage business to be a sales and marketing representative.  


Diane Thompson, operation’s manager at C-Xpress, testified the claimant’s knowledge of the moving and storage business was “very limited.”  She testified the claimant did not have any sales or marketing responsibilities.  She testified the claimant occasionally assisted in the warehouse, occasionally delivered supplies and occasionally assisted at the Diamond Center Mall kiosk.  She testified that generating “goodwill” for C-Xpress was not a responsibility of the claimant’s.  


Shad Millhouse testified he was not engaged in any marketing efforts with Mr. Shaich or Mr. Stroop.  He testified their snow machining trip with the claimant was purely a social event and no business discussions occurred.  He testified the sole reason he went to the claimant’s house was to borrow some equipment from Mr. Lussey.  He testified he had never discussed business between Trend Setters and C-Xpress in all the years that he had known the claimant.  We conclude the employer introduced substantial evidence rebutting the presumption that the employee was working in the course and scope of his employment at the time of this accident.  See DeYonge, ___ P.2d  ___, Slip Op. 5265; Safeway, 965 P.2d at 27-28; Grainger, 805 P.2d at 977. 


The claimant must prove his claim that he was working in the course the scope of his employment by a preponderance of the evidence.  Meek, 914 P.2d at 1280.  In making our determination, we look to guidance from Professor Larson, who discussed the issue of compensability for an injury occurring through the entertainment of clients and customers:

Since the danger of this kind of liability’s getting out of hand is obvious, it should be stressed that the authority of the particular employee to undertake entertainment or recreational activities on behalf of his employer must be genuine, and cannot be taken for granted merely because the employee is on a party or hunting trip with someone with whom the employer has actual or potential business relations.  Relevant factors in determining the existence of such authority would include [1] the extent to which this kind of employee might generally be expected to have this function or authority, [2] the extent to which the recipient of the entertainment is in a position to make decisions that would benefit the employer, [3] the degree of actual authority conferred on this particular employee by specific act or by custom, [4] the amount of direct, substantial benefit derived by the employer beyond the intangible value of improvement of employee health and morale, and [5] the extent to which the employer pays for the cost of the entertainment.

2 ARTHUR LARSON & LEX K. LARSON, LARSON’S WORKERS’ COMPENSATION LAW § 22.21(d) (Release No. 79, 1997) (footnotes omitted) (hereinafter “LARSON’S”).


We find the claimant has failed to meet his burden of proof.  First, we find the claimant was not a sales or marketing representative for C-Xpress, and was not the “kind of employee [that] might generally be expected to have this function or authority.”  Id.  We base this finding on the testimony of Mr. Bartholomy, Ms. Sura, Ms. Thompson and Ms. Bottorff, who all were in a position to observe the claimant while he was at C-Xpress. All four of those witnesses testified the claimant had no sales or marketing responsibilities at C-Xpress.  Mr. Bartholomy, the claimant’s job coordinator testified the activities the claimant was engaged in at the time of his accident were not the type of activities that he had coordinated or that were part of the claimant’s responsibilities as a C-Xpress employee.   Ms. Sura, Ms. Thompson and Ms. Bottorff, all officers of C-Xpress, testified the claimant’s work did not involve sales and marketing of C-Xpress. We find their testimony to be credible and we accord great weight to it.  AS 23.30.122.  On the other hand, we find the testimony of the claimant, Mr. Hulsey and Ms. Hulsey to be not credible and we accord no weight to it.  Id.  


The testimony of Mr. Pitrof, Mr. Lattin and the claimant reveal that the claimant did not perform sales and marketing functions for C-Xpress.  Rather, the type of work he performed at C-Xpress was more akin to that of manual labor, such as occasionally working in the warehouse, occasionally going on deliveries, occasionally assisting at the Diamond Center kiosk, and doing “odds and ends.”  We conclude that the substantial weight of evidence reveals the claimant was not engaged in the capacity of a sales and marketing representative for C-Xpress.


Second, we find the recipients of the “entertainment,” Shad Millhouse, Mr. Shaich and Mr. Stroop, were not “in a position to make decisions that would benefit the employer.”  LARSON’S at §22.21(d).  Shad Millhouse, was approximately 20 years old at the time of the claimant’s accident.  He testified his parents had personal items in storage at C-Xpress and he had no say over where they stored their household items.  Shad’s father, Dennis Millhouse, testified Shad was “probably the lowest paid guy I have,” working at Trend Setters and was not in any position to dictate the family’s decisions regarding the storage of household items.  Additionally, Shad Millhouse testified he had never discussed business with the claimant in all the years he had known him.  We conclude Shad Millhouse was not in a position to make decisions that would benefit C-Xpress.


Nor do we find it believable that Shad Millhouse was attempting to market Trend Setters to Mr. Shaich and Mr. Stroop.  Mr. Shaich and Mr. Stroop were employees of KMS, which shipped products that were ultimately purchased by Trend Setters.  If anything, it would have been Mr. Shaich and Mr. Stroop who would have been trying to market Shad Millhouse. We find that Shad Millhouse was not engaged in any marketing activities on behalf of Trend Setters.  We find that he had no reason for trying to market Trend Setters to Mr. Shaich or Mr. Stroop.  Further, there was an abundance of credible testimony that C-Xpress was incapable of shipping commercial items, and we therefore conclude that C-Xpress was incapable of shipping commercial items for either Trend Setters or KMS.


Third, we find there was no “actual authority conferred on [the claimant] by specific act or by custom.”  Id.  As discussed above, Mr. Bartholomy testified the snow machining trip was not the type of activity the claimant would have been involved in as part of his job.  The testimony of Ms. Bottorff, Ms. Sura and Ms. Thompson corroborated this testimony.  Additionally, Mr. Page testified that no one at C-Xpress did any entertaining for the Millhouse family.  There was no credible evidence of any act or custom that would lead us to believe the claimant had the authority bestowed on him to engage in this snow machine trip for business purposes.  We conclude the claimant did not have the actual authority conferred upon him by any specific act or by custom to engage in this snow machine trip as part of his duties as a C-Xpress employee.


Fourth, we find there was no “amount of direct, substantial benefits derived by the employer” from the claimant’s snow machine trip.  Id.  We find the snow machining trip was purely a recreational and social event.  We find the claimant was not engaged in any sales or marketing activities while on the snow machining trip, nor was he engaged in any attempts to bolster the goodwill of C-Xpress.  We find the claimant went snow machining with Shad Millhouse, Mr. Stroop and Mr. Shaich because he enjoyed snow machining and not for any business purpose.  Shad Millhouse testified the only reason he went to the claimant’s house was to obtain some equipment from the claimant’s roommate, Mr. Lussey, who was a “good friend” of the Millhouse family for many years.  We find the only reason Shad Millhouse invited the claimant to go snow machining was because he was engaging in a friendly gesture.  


We do not agree with the claimant’s contention that Shad Millhouse “begged” him to go snow machining.  The claimant admittedly loved to snow machine. We find that no business was discussed on the trip.  Mr. Shaich testified that none of the conversations he had with the claimant dealt with business.  We cannot conclude that C-Xpress derived any benefit from the claimant’s snow machine trip.


Fifth, we find the claimant did not provide for the costs of the entertainment.  Id.  We find the claimant did not provide any equipment, food or supplies for the snow machining trip.  Shad Millhouse provided his own snow machine and provided snow machines for Mr. Stroop and Mr. Shaich.  Mr. Millhouse provided gasoline for the snow machines and for the claimant’s truck.  The claimant’s roommate provided some equipment.  The claimant did not provide any snow machining lessons or instruction to Shad Millhouse, Mr. Stroop or Mr. Shaich.  Shad Millhouse testified there was no advantage to having an experienced rider along on the trip because they were merely trail riding.  We find that Shad Millhouse was an experienced snow machiner who had snow machined in the area where the claimant’s accident occurred on many previous occasions.  We conclude the claimant has failed to prove that he was acting in the course and scope of his employment at the time of his snow machine accident.  Accordingly, his case is denied and dismissed.

IV.
Was the Claimant’s Injury Proximately Caused by His Use of Illegal Drugs?


The insurer argues the claimant’s injury was proximately caused by his use of marijuana and/or cocaine and therefore he is barred from recovery under the Workers’ Compensation Act.  AS 23.30.235 states, in pertinent part:

Compensation under this chapter may not be allowed for an injury

(2) proximately caused by intoxication of the injured employee or proximately caused by the employee being under the influence of drugs unless the drugs were taken as prescribed by the employee’s physician.


There is a presumption that an employee’s injury was not proximately caused by the employee being under the influence of drugs.  AS 23.30.120(3).  Accordingly, we must apply the presumption analysis, supra.


The employee testified he did not use marijuana or cocaine within ten days before his accident occurred.  Dr. Struempler testified that impairment from the usage of marijuana or cocaine would typically not last longer then 24 hours.  Dr. Struempler testified that it was impossible to determine from the laboratory screening tests or the claimant’s medical records that the claimant was impaired at the time of his accident.  We find the claimant has offered sufficient “minimal” evidence necessary to raise the presumption that he was not under the influence of illegal drugs at the time of his accident. Burgess Construction, 623 P.2d 316.


The employer introduced the claimant’s third-party Complaint as evidence rebutting the presumption, wherein the claimant admitted he had used cocaine the evening before the accident and was under the influence of cocaine at the time of his accident.  Deborah McCormick, the paralegal that worked on the claimant’s third-party lawsuit testified the information in the claimant’s third-party lawsuit was reviewed with the claimant prior to filing as part of the office’s standard business procedures.  She testified that, as a standard business procedure, no complaint would have been filed if the complainant did not agree with the facts stated in the complaint.  Additionally, Judge Gonzalez concluded the claimant’s injury was proximately caused by his own cocaine use.  We conclude the insurer has introduced substantial evidence rebutting the presumption that the claimant’s injury was not proximately caused by his drug usage. See DeYonge, ___ P.2d  ___, Slip Op. 5265; Safeway, 965 P.2d at 27-28; Grainger, 805 P.2d at 977. 


Since the insurer has rebutted the presumption against the claimant’s drug usage being the cause of his injury, it must be proven to us by a preponderance of the evidence that his work accident was proximately caused by his drug use.  Meek, 914 P.2d at 1280.  We conclude the substantial weight of the evidence proves the claimant was under the influence of illegal drugs at the time of his accident, and this impairment proximately caused his accident.  We find that, before the claimant filed his workers’ compensation claim, he admitted that his snow machining accident was directly caused by his being under the influence of cocaine.  We find the claimant’s allegations in his third party lawsuit are admissions by the claimant that he was under the influence of cocaine at the time of his snow machining accident, and this impairment was the direct proximate cause of his accident and subsequent injuries.  


We find the claimant’s argument that his attorney “made up” the facts in his third-party Complaint regarding his cocaine usage and ensuing impairment is not believable.  AS 23.30.122.  It is inconceivable to us that any attorney would make up the facts stated in the claimant’s third-party Complaint.  Ms. McCormick testified it was the standard business procedure at Ms. Brown’s office to review the facts of every complaint with any plaintiff before filing that complaint.  Rule 11 of the Alaska Rules of Civil Procedure (ARCP) requires an attorney to verify he or she has undertaken a “reasonable inquiry” into the facts of every complaint and document they submit to the Court.  We find it unbelievable that Ms. Brown did not verify this Complaint and this set of facts with the claimant before filing this Complaint.  Moreover, ARCP Rule 15 permits a party to amend its pleadings, and this was never done, in spite of the defendants’ Motion for Summary Judgment.


The weight of the substantial evidence supports the conclusion that the claimant was impaired by illegal drugs at the time of his accident.  Providence Hospital medical reports indicate the claimant tested positive for cocaine and marijuana hours after his accident.  Dr. Nickaloff testified the screening test performed on the claimant was very accurate.  Dr. Struempler was unable to testify the claimant was not under the influence of cocaine, and testified the claimant could have been impaired up to 24 hours after his last cocaine usage.  


We find the claimant’s testimony regarding his cocaine usage to be unbelievable.  AS 23.30.122.  After admitting to using cocaine the night before his accident, and being impaired at the time of his accident, the claimant testified he had not used cocaine within ten days before his accident.  This testimony is directly contradicted by his own expert witness who testified that, in extreme cases cocaine may remain in a person’s body for only up to four or five days.  Additionally, the claimant testified that he had not smoked marijuana within 10 days of his accident, and argued the marijuana findings on his lab test results were triggered by “secondhand smoke.”  However, this argument was directly contradicted by the claimant’s own expert witness who testified that secondhand marijuana smoke was thoroughly studied and found to have a “negligible” effect on a person’s drug screening results.  Ms. Sura, the claimant’s former girlfriend testified the claimant smoked marijuana “excessively” and used cocaine and other drugs.  She testified she had seen the claimant “stoned” the week before his accident.  Shad Millhouse testified the claimant smoked marijuana.  We conclude the substantial weight of the evidence demonstrates the claimant’s accident was proximately caused by his illegal drug usage.


Furthermore, we conclude that Judge Gonzalez’ dismissal order in Peart v. Millhouse, 3AN-97-1212 CI (Alaska Super. Ct., March 4, 1998) under ARCP 12(b)(6) acts as res judicata in this matter.  Under Alaska law, a third-party complaint should not be dismissed under Civil Rule 12(b)(6) “unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.”  Shooshanian v. Wagner, 672 P.2d 455, 461 (Alaska 1983) citing Conley v. Gibson, 355 U.S. 41, 45-46 (1957).  In his dismissal order, Judge Gonzalez specifically found “By his own admission, at the time of the accident Kerney was suffering from the effects of having voluntarily consumed the illegal drug cocaine.” Peart v. Millhouse at 7.  Judge Gonzalez then concluded, “Kerney Peart was injured in the snow machine accident caused by his own cocaine use.”  Id. at 9.  


There is already a judicial determination by the Superior Court “beyond doubt” that the claimant’s injury was caused by his own cocaine use.  Id. at 4, 9.  Since the claimant’s injury has already been found to have been proximately caused by his own cocaine use, at a higher standard of proof than our own, that finding acts as res judicata in this matter.  Accordingly, we conclude, as a matter of law, the claimant’s injury was proximately caused by his own cocaine use.


The claimant’s case is barred by res judicata and by AS 23.30.235.  His claim is denied and dismissed.

V.
Shall We Order the Claimant to Reimburse the Insurer Pursuant to AS 23.30.250(b)?


The insurer argues we should order the employee to repay the insurer’s attorney fees and costs.  The insurer has incurred attorney fees and costs of over $80,000 in defending this claim.  AS 23.30.250 states:

(a) A person who (1) knowingly makes a false or misleading statement, representation, or submission related to a benefit under this chapter; (2) knowingly assists, abets, solicits, or conspires in making a false or misleading submission affecting the payment, coverage, or other benefit under this chapter; (3) knowingly misclassifies employees or engages in deceptive leasing practices for the purpose of evading full payment of workers’ compensation insurance premiums; or (4) employs or contracts with a person or firm to coerce or encourage an individual to file a fraudulent compensation claim is civilly liable to a person adversely affected by the conduct, is guilty of theft by deception as defined in AS 11.46.180, and may be punished as provided by AS 11.46.120 – 11.46.150.  

(b) If the board, after a hearing, finds that a person has obtained compensation, medical treatment, or another benefit provided under this chapter by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit, the board shall order that person to make full reimbursement of the cost of all benefits obtained.  Upon entry of an order authorized under this subsection, the board shall also order that person to pay all reasonable costs and attorney fees incurred by the employer and the employer's carrier in obtaining an order under this section and in defending any claim made for benefits under this chapter.  If a person fails to comply with an order of the board requiring reimbursement of compensation and payment of costs and attorney fees, the employer may declare the person in default and proceed to collect any sum due as provided under AS 23.30.170(b) and (c).


A.
Is AS 23.30.250(b) is a Procedural or Substantive Statute?


Subsection (b) was first added to .250 in 1995, effective September 4, 1995.  The claimant’s injury occurred on February 18, 1995.  However, the claimant did not file his claim until March 23, 1998.  We conclude that AS 23.30.250(b) is procedural in nature, and therefore applies to this claim.
 


We conclude that the enactment of AS 23.30.250(b) did not create a new substantive right for employers/insurers.  Employers and insurers always had the opportunity and right to file a common law claim against employees to recover their costs expended for the defense of fraudulent claims.  The primary sponsor of the Bill amending AS 23.30.250 to add subsection (b), Representative Eldon Mulder, explained that subsection (b) was designed to provide employers with a more expedient, less costly, alternative method of recouping fraudulently obtained benefits.  HB 237, 19th Legislature, House Labor and Commerce Committee Minutes (March 15, 1995) and House Judiciary Committee Minutes (March 31, 1995).  According to Representative Mulder, “currently if an employer believes an employee is guilty of fraud, there only recourse is to take it to court.  This would allow the employer to go before the board, which is far simpler and less expensive.”  HP 237, 19th Legislature, House Labor and Commerce Committee Minutes (March 15, 1995).  We conclude the legislative history supports the interpretation that subsection (b) is a procedural statute.  Procedural statutes apply to all claims, regardless of the injury date.  Pan Alaska Trucking, Inc.  v. Crouch, 773 P.2d 947 (Alaska 1989). 


B.
Does AS 23.30.250(b) Apply Where the Claimant Receives No “Benefits”?


AS 23.30.250(b) grants us jurisdiction to order repayment of benefits and attorney fees and costs for fraudulent claims only when we find “that a person has obtained compensation, medical treatment, or another benefit provided under this chapter by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit.”  It is undisputed that the claimant did not receive any “compensation, medical treatment, or another benefit provided under this chapter.”  The insurer argues that .250(b) should be read broadly to encompass those claims where claimants have made false or misleading statements, but have not received benefits.  


The Supreme Court, in other Workers’ Compensation cases, has applied: 

the principle of statutory construction expressio unius est exclusio alterius.  “The maxim establishes the inference that, where certain things are designated in a statute, ‘all omissions should be understood as exclusions.’  The maxim is one of longstanding application, and it is essentially an application of common sense and logic.

Croft v. Pan Alaska Trucking, Inc., 820 P.2d 1064 (Alaska 1991).


Applying the principle set forth by the Croft Court, we cannot conclude the legislature intended to apply .250(b) penalties against those claimants that receive no benefits. .250(b) specifically states that it applies only where a person obtains “compensation, medical treatment, or another benefit.”  We conclude that if the legislature had intended a broader reading of .250(b), they would have specifically made the statute more encompassing.  


Our conclusion is buttressed by a historical review of .250(a), which was enacted at the same time as .250(b).  Prior to 1995, AS 23.30.250 read as follows:

A person who willfully makes a false or misleading statement or representation for the purpose of obtaining or denying a benefit or payment under this chapter is guilty of fact by deception as defined in AS 11.46.180 and is punishable as provided in AS 11.46.120 – 11.46.150.


In 1995, .250 was repealed and reenacted to include subsections (a) and (b).  .250(a) provides for criminal and civil penalties for a range of conduct much broader than .250(b).  .250(a) specifically includes civil remedies for those victims that are “adversely affected by the conduct” of those who engage in a variety of fraudulent or misleading conduct.  


.250(a) specifically removes jurisdiction from the board and places it in Superior Court – (a) allowing civil damages for “a person adversely affected by the conduct” of the offending party and (b) providing criminal penalties for theft by deception.  The board does not have the jurisdiction to assess criminal sanctions or civil damages under .250(a).  Floyd v. Vocational Options, AWCB Decision No. 99-0113 (January 28, 2000).


AS 23.30.250(a) refers to AS 11.46.120 through 11.46.150, sections that define the monetary values triggering the application of various levels of felony or misdemeanor charges.  These range from Class B misdemeanor (11.46.150) to Class B felony (11.46.120).  These are criminal penalties and criminal sanctions.  Criminal penalties are imposed by the State and may not be prosecuted through private action as crimes.  See e.g., Doyle v. Peabody, 781 P.2d 957 (Alaska 1989).  We have consistently held we have no criminal jurisdiction, and the Superior Court and the board have expressly found that AS 23.30.250(a) is, at least partially, a criminal statute over which we have no jurisdiction.  See Unocal Corp. V. DeNuptiis, 3AN-98-7673 CI at 9 (Alaska Super.  Ct., October 7, 1999); Christie v. Rainbow King Lodge, AWCB Decision No. 94-0114 (May 12, 1994); Beaudry v. State, AWCB Decision No. 94-0290 (November 17, 1994). 


AS 23.30.250(a) also provides for civil liability.  Generally, an administrative agency can only adjudicate a dispute if it has been given explicit adjudicatory authority by statute.  Far North Sanitation, Inc. v. Alaska Public Utilities Commission, 825 P.2d 867, 870 (Alaska 1992); and McDaniel v. Cory, 631P.2d 82, 88 (Alaska 1981).  The Alaska Supreme Court has recognized our equitable powers, but only as necessarily incident to the exercise of our statutory adjudicative responsibilities.  Blanas v. The Brower Co., 938 P.2d 1056, 1062 (Alaska 1997); Schmidt v. Beeson Plumbing & Heating, 869 P.2d 1170, 1175 (Alaska 1994); and Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1191 (Alaska 1984).  


The legislature specifically granted additional statutory civil causes of action under .250(a), but withheld jurisdiction from the board for those causes of action.  This leads us to conclude that the legislature specifically intended to grant us jurisdiction under .250(b) only when benefits have been fraudulently obtained.  Employers and insurers continue to have civil remedies under .250(a) where they have not paid benefits to a claimant.  Accordingly, the insurer’s claim for .250(b) fees and costs is denied and dismissed since no “benefits” were ever paid by the insurer to the claimant.

V. Shall we Refer this Matter for Criminal Prosecution pursuant to AS 23.30.250(a)?


The insurer asserts that the claimant’s and Ms. Hulsey’s statements were in violation of AS 23.30.250 (a), which states:

A person who (1) knowingly makes a false or misleading statement, representation, or submission related to a benefit under this chapter; (2) knowingly assists, abets, solicits, or conspires in making a false or misleading submission affecting the payment, coverage, or other benefit under this chapter; (3) knowingly misclassifies employees or engages in deceptive leasing practices for the purpose of evading full payment of workers’ compensation insurance premiums; or (4) employs or contracts with a person or firm to coerce or encourage an individual to file a fraudulent compensation claim is civilly liable to a person adversely affected by the conduct, is guilty of theft by deception as defined in AS 11.46.180, and may be punished as provided by AS 11.46.120 – 11.46.150.  


 We find there is credible evidence that Geneva Hulsey attempted to improperly alter the testimony of a witness, Samuel Russell, by offering him $500 to testify the claimant was an employee of C-Xpress.  We also find there is credible evidence that Ms. Hulsey attempted to procure from Allison Bottorff a report stating that the claimant was injured while doing a “survey” for C-Xpress.  We further find there is substantial credible evidence that Ms. Hulsey knowingly “assist[ed], abet[ed], solicit[ed]” in making false and misleading submissions.  Specifically, there is uncontroverted evidence that Ms. Hulsey coordinated an effort to file the claimant’s third-party lawsuit, wherein the claimant alleged he was using cocaine the night before his accident, then directly “encouraged” and coordinated the claimant’s efforts in filing the present claim, which directly contradicted the statements made in the claimant’s third-party lawsuit as well as the scientific evidence.  There is clear, unrefuted evidence that Ms. Hulsey, in direct opposition to the board’s repeated orders, assisted in representing the claimant and pursuing this claim.  We find that Ms. Hulsey, as the employer, knowingly attempted to misclassify the claimant’s employee status on the day of his injury and knowingly attempted to misrepresent the claimant’s drug consumption on the day of his accident.  A copy of this decision and order shall be sent to the District Attorney’s office for their review to determine what, if any, criminal prosecution should be taken.


ORDER
1. This claim is denied and dismissed under AS 23.30.105, AS 23.30.235 and because the claimant was not injured in the course and scope of his employment.

2. A copy of this decision and order shall be forwarded to the District Attorney’s Office.

3. The insurer’s claim for attorney fees and costs is denied and dismissed.


Dated at Anchorage, Alaska this 3rd day of August 2000.
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Valerie Baffone, Member

PARTIAL DISSENT OF MEMBER MARC STEMP


I agree with all aspects of the majority’s opinion, however, I would also refer the claimant for criminal investigation under AS 23.30.255(a).  I believe the claimant knowingly signed and filed false documents in this matter.  I believe the claimant’s case is completely without merit and I would have found that the claimant perjured himself regarding his drug usage.  The claimant previously asserted that he had used cocaine and was impaired by it, but now that it is no longer advantageous for him to assert that, he has completely denied those statements.  I would have found the claimant’s actions met the requisites of AS 23.30.255(a)(1), “knowingly mak[ing] a false or misleading statement, representation, or submission.”







____________________________                                  






Marc Stemp, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of KERNEY F. PEART employee / applicant; v. C-XPRESS, INC, employer; MAJESTIC INSURANCE CO, insurer / defendants; Case No. 199530184; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd day of August 2000.
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Debra C. Randall, Clerk
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