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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

CLAYBURN C. KUHN, 

                                                  Sole-proprietor, 

                                                            Applicant

                                                   v. 

SOUTH FORK CONSTRUCTION,

                                            General Contractor,

                                                   and 

ALASKA NATIONAL INS. CO. - A,

                                                  Insurer,

                                                            Defendants.
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          DECISION AND ORDER

        AWCB Case No.  199828596
        AWCB Decision No. 00-0193 

         Filed in Anchorage, Alaska

         on September 8, 2000.


We heard Mr. Kuhn's claim for benefits on February 23, 2000. Attorney Chancy Croft represents Mr. Kuhn.  Attorney Theresa Hennemann represents South Fork Construction and their workers' compensation insurance carrier Alaska National Insurance Company (ANIC).  We left the record open for ANIC to file an opposition to Mr. Croft's affidavit of attorney's fees.  We closed the record when we next met after receipt of the document on March 15, 2000.  During our deliberations, we found it necessary to request further briefing from the parties on the "relative-nature-of-the-work-test" announced in Searfus v. Northern Gas Company, Inc. 472 P.2d 966, 969 (Alaska 1970), and codified in our regulation 8 AAC 45.890.  We closed the record on May 9, 2000, when we next met after receipt of the supplemental briefs.


ISSUES

1. Whether Mr. Kuhn is entitled to worker's compensation benefits as an employee of South Fork Construction.


2. Whether Mr. Kuhn is entitled to worker's compensation benefits as a subcontractor of South Fork Construction. 


3. Whether the Board can award permanent partial impairment (PPI) benefits without a rating from a physician.


4. Attorney fees.


SUMMARY OF THE EVIDENCE
The facts of this claim are detailed in Kuhn v. Statewide Blasting & Perforating, AWCB Decision No. 99-0179 (August 27, 1999)(Kuhn I).  The facts and findings of that decision are incorporated herein by reference.  In summary, on September 19, 1998, Mr. Kuhn was injured on a construction site when an explosive device he was handling prematurely detonated.  Mr. Kuhn lost his left hand, damaged both ears, and suffered severe internal injuries.  Mr. Kuhn completed two notices of injury on April 20, 1999.  Mr. Kuhn sent one notice of injury to South Fork Construction (South Fork), the general contractor on the construction site, pursuant to the "contractor-under"
 provision of the Act.  Mr. Kuhn named his own company, Statewide Blasting and Perforating (Statewide), in the second notice of injury, pursuant to the statute allowing sole proprietors to elect coverage under the Act.
 Coincidentally, ANIC wrote the workers' compensation policies for both South Fork and Statewide. 

In Kuhn I, the Board heard Mr. Kuhn's request to join his claim against South Fork Construction with his claim against his own company, Statewide Blasting.  The Board also heard ANIC's petition to dismiss Kuhn's claim against Statewide Blasting.  The Board ordered joinder of the claims, but granted ANIC's request to dismiss Kuhn's claim against Statewide Blasting.  The Board found that Mr. Kuhn was the owner of Statewide and, as a sole-proprietor, failed to prove he made application for workers' compensation coverage under AS 23.30.239.  The Board concluded that Mr. Kuhn was not covered under Statewide's workers' compensation policy due to his failure to elect coverage, and dismissed Kuhn's claim against Statewide.  Mr. Kuhn appealed the Board's dismissal of his claim against his own company to the Superior Court, which affirmed the Board's decision in Kuhn v. Statewide Blasting & Perforating, 3AN-99-3472 CI (May 15, 2000).  

The claim before us in the present case involves Mr. Kuhn's claim against South Fork Construction, the general contractor on the job site where he was injured.  Prior to the February 23, 2000 hearing in this matter, the parties entered into the following stipulation of facts: 

1. On September 19, 1998, Kuhn was the sole proprietor of a business called Statewide Blasting and Perforating.  On that day, Kuhn and two of his employees were working on a job that Statewide had been hired to perform for South Fork Construction, another contractor working at the site.  The job required Kuhn and his employees to blast rock for excavation of the foundation of a building. In the course of the blasting job, a dynamite charge detonated unexpectedly while Kuhn was holding it to the left side, near his abdomen, with his left hand.  Kuhn was 58 years old at the time of the incident.

2. At the time of injury, Kuhn was doing exactly the same work as his employees, John Kenney (Big John) and John Brawford (Little John).  The work of Kuhn, John Kenney and John Brawford was interchangeable and what Kuhn was doing at the time of the premature detonation was the task of an ordinary Statewide Blasting employee.

3. The explosion destroyed Kuhn's left hand, caused abrasions and some perforations to his abdomen including an intestinal hernia, caused perforations in both eardrums, and caused abrasions to his face, penis and thighs.  Fortunately, Kuhn was wearing safety glasses at the time, so he sustained no injury to his eyes. He was also wearing warm clothing, which may have reduced the abrasions he could have otherwise sustained. Paramedics responded soon after the accident.

4. Kuhn underwent surgery on September 19, 21, 23, and 25, 1998. The surgeries involved reconstructing his abdominal wall, and debriding and dressing the abrasions to other parts of his body.  The surgeries also involved distal forearm amputation.  He was discharged from the hospital on October 211 1998.

5. By October 23, 1998, Kuhn's facial wounds had completely healed. He experienced hearing loss after the accident due to the perforations of his eardrums, but the right eardrum closed quickly, and by March 12, 1999, his left eardrum had also completely closed. At this time, he has not been rated with any permanent hearing loss as a result of the injury.  Kuhn's abdomen and leg wounds had also healed by March, and showed no problems other than scarring and numbness and some pain in his left leg.  By the end of March, Kuhn's left arm had healed and showed no problems, other than the obvious problem of having to use prostheses in place of his left hand, which fortunately is his non‑dominant hand.  He has full pronation and supination abilities with his left arm, and he became capable enough in the use of his prostheses that he was able to return to his business and fly his private plane by March 1999.

6. Kuhn has continued to treat with the VA hospital for some matters that pre‑dated the accident and are unrelated to it, such as kidney stones and a history of retinal occlusion. In large measure, he is healthy and has admirably restored his health and put himself back to work after a serious injury. He experienced phantom pain in his left hand, and still does at times, but it is almost diminished.

7. None of Kuhn's treating physicians have been asked to determine whether his condition is medically stable.  But the parties agree that, with one exception, no further objective changes in his status were expected to occur after March 31, 1999. The exception is an umbilical hernia, for which Kuhn has been advised to undergo surgical repair. He has, however, chosen to wait until his work schedule lets up to have the repair performed.

8. The parties agree that Kuhn's compensation rate, if indeed he is entitled to compensation, is $459.88.  That rate is calculated under AS 23.30.220(a)(3), and based on Kuhn's 1997 earnings.

9. If Kuhn's claim is determined to be compensable, temporary total disability (TTD) benefits would be due from September 19, 1998 until April 1, 1999 (27 weeks and 5 days).  Those benefits would total $12,745.21.

10. Kuhn has not yet obtained a permanent partial impairment rating.

11. Kuhn does not qualify for reemployment benefits under AS 23.30.041 since he has been released and has returned to his regular work.

(Stipulation of Facts, dated 2/16/00.)


At the February 23, 2000 hearing, Mr. Kuhn testified that as sole proprietor of Statewide Blasting and Perforating, he obtained workers' compensation insurance for his employees.  The insurance policy he purchased offered the opportunity to be covered as a sole proprietor, but he declined to elect this coverage.  He testified that he understood he was not electing coverage as a sole proprietor when he obtained the policy.  However, he stated that his insurance broker had not offered him the option of obtaining insurance to cover himself when he was doing the regular work of his other employees.  He acknowledged that for income tax purposes, his bookkeeper listed him differently than employees he hired and that he paid self-employment tax. 

    Mr. Kuhn was shown a copy of his application for workers' compensation insurance.  He stated he reviewed the application for accuracy before signing it.  He testified that the application did not list any employees because he did not have any full-time or permanent employees.  He stated he obtained workers' compensation insurance for employees he might have to hire to perform jobs he could not do by himself.  He stated he did not know from year to year whether he would have any employees or not.    

He testified he rejected coverage as a sole proprietor because he could not afford to pay the additional $1700 it would have cost to cover himself.  A base policy, covering only potential employee's was $1018.  He explained that he had to "carry a $1,000,000 worth of general liability insurance for his general contractor's license."  He also had to post a $10,000 bond, pay for all his licenses, and secure workers' compensation insurance.  When combined with the cost of his yellow pages advertisement, Mr. Kuhn estimated Statewide's overhead to be $20,000 per year.  He stated that financially, Statewide had good years and bad years, and that at least once in recent years the business operated at a $6000 loss.  He was trying to keep his overhead low since he did not know from year to year whether he would get work.  He testified that if he had elected coverage as a sole-proprietor, he would have had to pay $2718 in workers' compensation premiums, even though he had no employees and he might not have any jobs that year. 


Mr. Kuhn testified that he contracted with a company called New Horizons to drill and blast rock for the base of a 200-foot tower they planned to construct above Skyline Drive in Eagle River.  As it happens, South Fork had contracted separately with the property owner to construct a building at the same site.  Dan Janke, the co-owner of South Fork approached Mr. Kuhn about blasting out a clump of rock that was in the way of the building construction.  Mr. Kuhn had known Mr. Janke for years and had done blasting work for South Fork in the past.  Mr. Kuhn testified that Mr. Janke told him he had planned to chisel the rock out using his own employee's and equipment by putting a ram on the end of a backhoe.  Mr. Kuhn testified that Mr. Janke preferred to hire Mr. Kuhn to blast the rock because blasting would be less time consuming.  Mr. Kuhn agreed to do the blasting project for South Fork. 


Mr. Kuhn testified that Mr. Janke explained to Mr. Kuhn how far back the rock needed to be removed in order to construct the building.  Mr. Kuhn testified that Mr. Janke told Mr. Kuhn "you all go ahead and knock it out and send me the bill, whatever it takes."  Mr. Kuhn testified that Mr. Janke relied on Mr. Kuhn's expertise as a blaster as to how the blasting would take place and to make sure the job was done safely.  Mr. Kuhn testified that he possessed a blasting license.  Mr. Kuhn characterized his work as a specialized service Mr. Janke needed in order to complete his contract under short time constraints.  He testified that on previous occasions, South Fork had performed similar blasting work using its own employees.
For this job, however, Mr. Kuhn and his two employees performed the work.  They drilled holes in the rock, plugged them, and went back to the New Horizons tower project.  They worked on the tower base for four days and completed that contract.  As they were getting ready to leave the construction site on Friday September 18th, Dan Janke again approached Mr. Kuhn.  Mr. Janke informed Mr. Kuhn that he needed to pour the foundation for the building on Monday September 21st, and asked Mr. Kuhn to come back first thing on Saturday morning to complete the job.  Mr. Kuhn agreed, and Mr. Janke met Mr. Kuhn and his two employees at the site to unlock the gate.  Mr. Janke observed some of the work done by Kuhn and his employees, but did not spend much time on the work site that day.  Mr. Janke was not on site when the dynamite prematurely detonated.  

Mr. Kuhn's two employees completed the project while Mr. Kuhn was in the hospital.  Subsequently, Statewide Blasting submitted an invoice to South Fork Construction for the blasting work.  The invoice charged for 8 1/2 hours of work at $450.00 per hour, twelve pounds of explosives, and twenty-four blasting caps, at a total cost of $4005.  The price included: all drilling equipment, labor explosives, blasting supplies, fuel, transportation, [and] costs necessary to accomplish the above mentioned work."  (Statwide's October 5, 1998 Invoice; Attachment A of Employer's Supplemental Brief.) 

Mr. Kuhn testified that he had a verbal agreement with South Fork, no written contract.  He testified that he had never had a written contract with South Fork in the many years he had done work for them, nor had he ever provided South Fork with a certificate of insurance.  He testified that on bigger jobs, with other contractors, he has entered into written contracts and provided the contractor with a certificate of insurance.  

Mr. Kuhn testified that it was his understanding that he would be covered by South Fork's workers' compensation insurance in the event he sustained an injury.  Mr. Kuhn further testified that sometime after he was released from the hospital following his accident, he went to see Mr. Janke.  Mr. Janke asked if Mr. Kuhn's workers' compensation insurance was going to cover him.  Mr. Kuhn replied that he had "called them up and they said they could not help him."  At this point, Mr. Janke assured Mr. Kuhn that if he were not covered under Statewide Blasting's policy, Mr. Kuhn would be covered under South Fork Construction's workers' compensation policy.

When asked at hearing if he subcontracted with South Fork Construction, Mr. Kuhn answered:

Well, you could call it a subcontract, you could call it working for them direct.  The prices I was charging was basically just materials and wages.  Because I worked for homeowners, homesteaders, miners, AT&T, different construction companies, big construction companies, depending on whether it is a state or federal funded job, some of them require all the copies of your certificates of insurance and everything, your bond, and other people don't.  If your doing it for a homeowner, like I go out and I blast somebody's cesspool to loosen it up or I perforate their well, they don't need any contract, and it's just all verbal and most of the jobs I've done for Dan [Janke] have just been little one day jobs, where he didn't need a big formal contract and everything on.  And he trusted me and I trusted him and we've had a wonderful working relationship over the years like that.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
1) Was Mr. Kuhn an Employee of South Fork Construction?

Although Mr. Kuhn did not specifically argue he was an employee of South Fork under the relative-nature-of-the-work-test, we find that his testimony that he worked directly for them requires us to determine whether Mr. Kuhn worked for South Fork as an employee or an independent contractor.


AS 23.30.120(a) provides in part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter...."

 AS 23.30.395 provides in part: 

   (12) "employee" means an employee employed by an employer as defined in (13) of this section; 

   (13) "employer" means the state or its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state.  See also 8 AAC 45.890.


The Alaska Supreme Court has held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute." Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996)(quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)). We have applied the presumption to the question of employee/employer relationships in the past.  Blue v. Dept. of Corrections, AWCB Decision No. 98-0301 (December 2, 1998); Smith v. Molly Ann Phenix, AWCB Decision No. 98-0207 (August 11, 1998); Buswell v. New Hope Ministries, AWCB Decision No. 96-0012 (January 5, 1996).  But see City of Seward v. Wisdom, 413 P.2d 931, 936-37 n. 13 (Alaska 1970); Kuhn I, (citing Richart v. Irish Trucking, AWCB Decision No. 88-0205 (August 3, 1988)("It is not presumed that an applicant is an employee. . . . If an applicant is self-employed or an employer he is not covered by workers' compensation unless he elects coverage by making written application to an insurer.")); Malone v. Lake and Peninsula Borough School District, AWCB Decision No. 95-0337 (December 7, 1995).  In an abundance of caution, we will apply the presumption of compensability to Mr. Kuhn's claim against South Fork.  


We find Mr. Kuhn's testimony that he worked directly for South Fork as well as the parties' stipulation that Mr. Kuhn performed work for South Fork constitute some evidence that he had an employment relationship with the South Fork.  Following the court's rationale in Meek, we will apply the presumption of compensability from AS 23.30.120(a)(1) to the claim.  Nevertheless, as discussed further infra, we find other testimony of Mr. Kuhn as well as the stipulation of the parties that Mr. Kuhn was the sole proprietor of Statewide Blasting, that South Fork hired Statewide because of Mr. Kuhn's expertise, and the fact that Mr. Kuhn had two employees working for him constitute substantial evidence rebutting the presumption of Kuhn's status as an employee of South Fork.  Therefore, Mr. Kuhn must prove he was an employee of South Fork by a preponderance of the evidence.  Meek, 914 P.2d at 1280.


Before an employee/employer relationship arises for the purpose of workers' compensation, an express or implied contract of employment must exist. Alaska Pulp Corp. v. United Paperworkers Intern. Union, 791 P.2d 1008 (Alaska 1990); Childs v. Kalgin Island Lodge, 779 P.2d 310, 313 (Alaska 1989)).  The formation of an express contract requires four elements: an offer encompassing its essential terms, an unequivocal acceptance of the terms by the offeree, consideration, and an intent to be bound.  Id.; see also Hall v. Add-Ventures, Ltd., 695 P.2d 1081, 1087 n. 9 (Alaska 1985).  


Mr. Kuhn testified that he had a verbal agreement to perform blasting work for South Fork.  The parties have stipulated that South Fork hired Statewide to blast rock.  Therefore, we find that a preponderance of the evidence establishes that Mr. Kuhn had an express contract for hire with South Fork Construction at the time of his injury.  We must next determine whether he was contracted as an employee or an independent contractor.


ANIC argues that we should not make this inquiry (Er. Supp. Br. at 2) because AS 23.30.239 and AS 23.30.045 define Mr. Kuhn as a non-employee.  However, we find that the facts of each case control whether an individual is an employee or an independent contractor, not the label placed upon them by themselves or anyone else.  We can envision many a scenario in which a sole-proprietor contracts with another as an employee.  The mere fact that an individual possesses a business or occupational license does not prohibit him/her from seeking and finding work as an employee of another.


The test in Alaska Workers' Compensation law for distinguishing between an employee and an independent contractor is the "relative nature of the work test" adopted by the Alaska Supreme Court in Searfus v. Northern Gas Co., 472 P.2d 966, 969 (Alaska 1970), and incorporated in our regulations at 8 AAC 45.890.


The first element of the relative nature of the work test under 8 AAC 45.890 is whether the applicant's work "is a separate calling or business."  
In Benner v. Wichman, 874 P.2d 949 (Alaska 1994), the Alaska Supreme Court commented that: 


This is one of the most important factors in determining whether someone is an employee or an independent contractor:  "If the worker does not hold himself out to the public as performing an independent business service, and regularly devotes all or most of his independent time to the particular employer, he is probably an employee, regardless of other factors."  1 Arthur Larson, Larson's Workmen's Compensation § 45.31 (desk ed.1993).

In the present case, Mr. Kuhn testified that he advertised in the Yellow Pages, he characterized himself as the owner of Statewide Blasting, and he performed blasting work for other contractors, businesses, and homeowners.  He held "himself out to the public as performing an independent business service."  In addition, the evidence does not indicate that he "regularly devotes all or most of his independent time" to South Fork.  We find this evidence establishes a strong inference against employee status. 


8 AAC 45.890(1) states that "if the person performing the services has the right to hire or terminate others to assist in the performance of the service for which the person was hired, there is an inference that the person is not an employee."  The testimony and the stipulation of the parties establish that South Fork Construction hired Statewide Blasting to blast rock for excavation of the foundation of a building.  On the day of the accident, Mr. Kuhn had two employees working with him on that job.  He therefore had the "right to hire or terminate others to assist in the performance of the service for which [he] was hired."  From this evidence, we draw an inference that Mr. Kuhn is not an employee of South Fork.


If the employer "has the right to exercise control of the manner and the means to accomplish the desired results, there is a strong inference of employee status."  8 AAC 45.890(1)(A).  Mr. Kuhn asserted that he was supervised by Mr. Janke.  He stated that Mr. Janke told him how far back the rock needed to be blasted and when it needed to be completed to pour the foundation.  However, we find the "control" that Mr. Janke exercised over the blasting was over the end result of the contract, not over the details of how the blasting was performed.  We find that every contractor exercises some degree of control over the end result of their contract with a sub-contractor.  However, we do not find that Mr. Janke had the right to exercise control of the "manner and means to accomplish the desired results" in this case.  Therefore, we do not find an inference of employee status.


The "right to terminate the relationship at will" leads to a "strong inference of employee status."  8 AAC 45.890(1)(B).  Neither party presented evidence of the right to terminate the relationship at will.  Therefore, we will draw no inference regarding this factor.


If the employer "provides the tools, instruments, and facilities to accomplish the work and they are of substantial value, there is an inference of employee status; if the tools, instruments, and facilities to accomplish the work are not significant, no inference is created regarding the employment status."  8 AAC 45.890(1)(D).  Mr. Kuhn testified that he charged South Fork for materials and wages.  The invoice he submitted to South Fork states that "the total price includes all drilling equipment, labor, explosives, blasting supplies, fuel, transportation, [and] costs necessary" to finish the job.  Based on this evidence, we find that Mr. Kuhn provided the tools and instruments to accomplish the work.  We therefore find no inference of employee status as to this factor.


If the employer "pays for the work on an hourly or piece rate wage rather than by the job, there is an inference of employee status."  8 AAC 45.890(1)(E).  Regarding the method of payment, Mr. Kuhn testified that Mr. Janke told him "you all go ahead and knock it out and send me the bill."  The invoice establishes that Mr. Kuhn was paid for the job as a whole, not by hour or by piece.  We therefore find no inference of employee status as to this factor.


If the employer "and person performing the services entered into either a written or oral contract, the employment status the parties believed they were creating in the contract will be given deference; however, the contract will be construed in view of the circumstances under which it was made and the conduct of the parties while the job is being performed."  8 AAC 45.890(1)(F).
When asked if he subcontracted with South Fork, Kuhn responded: "Well, you could call it a subcontract, you could call it working for them direct.  The prices I was charging was basically just materials and wages."   He said they didn't need a big formal contract, "he trusted me and I trusted him and we've had a wonderful working relationship over the years like that."  Mr. Kuhn further testified that he believed he would be covered under Mr. Janke's workers' compensation policy.


We have no direct testimony from Mr. Janke as to his understanding of whether Mr. Kuhn was being hired as an employee or an independent contractor.  However, Mr. Kuhn testified that sometime after the accident, when Mr. Kuhn told Mr. Janke that he might not be covered under his own company's workers' compensation policy, Mr. Janke asserted that South Fork's policy would cover him.  


The dissent in the case finds that this factor weighs in favor of a finding of employee status and would conclude that Mr. Kuhn is entitled to workers' compensation benefits from South Fork as one of its employees.  However, when we construe the contract in view of the circumstances under which it was made and the conduct of the parties while the job was being performed, the majority of our panel finds the evidence fails to establish by a preponderance that the parties believed Mr. Kuhn was being hired as an employee at the time the contract was formed. 

The second component of the relative nature of the work test is whether the applicant's work is a "regular part of the employer's business or service; if it is a regular part of the employer's business, there is an inference of employee status."  8 AAC 45.890(2).  
We find that South Fork is in the business of construction.  Although South Fork may have needed blasting work done on some of its projects, the evidence does not establish that blasting was a regular part of South Fork's business or service.  We note Mr. Kuhn's testimony that in times past, South Fork had performed similar blasting with its own employee's and equipment.  However, we also note that on this job, if Mr. Kuhn were unavailable to do the blasting, South Fork would have removed the rock by chiseling it out with a backhoe, not by blasting.  On balance, we do not find that the evidence establishes that blasting was a regular part of South Fork's business by a preponderance of the evidence.  Therefore, we draw no inference of employee status from this factor. 

The third element of the test is whether the work "can be expected to carry its own accident burden."  8 AAC 45.890(3).  "[I]f the person performing the services is unlikely to be able to meet the costs of industrial accidents out of the payment for the services, there is a strong inference of employee status."  Id.  Mr. Kuhn argues that the fact that he could not afford to purchase insurance for himself indicates that his work should not be expected to carry its own accident burden.  


In Grothe v. Olafson, 659 P.2d 602,(Alaska 1983), also involving blasting, the Alaska Supreme Court discussed this factor in some detail.  In Grothe, the evidence established that: 

Lenhart Grothe, d/b/a Northern Exploration & Equipment, Co., [was] a mining engineer who operate[d] a tin mine near Nome and develop[ed] subdivisions in Kodiak.  Theodore Olafson [was] a retired member of the laborer's union who worked for over 40 years as a driller and blaster of rock.  [FN1]  [At the time of the injury], Grothe was developing a 32‑acre parcel of land in Kodiak which contained a large rock formation.  Grothe wanted to level the rock promontory so that he could install sewer and water lines as well as build on the leveled land.  The rock and gravel which was produced would be available for the construction of roads in the subdivision and for sale to other contractors. 

Id. at 604 (footnote omitted.)

As to the extent to which Olafson could be expected to carry his own insurance, the superior court found that the inherent danger of the work (dynamiting) made it unreasonable for Olafson to be self‑insured.  Olafson emphasizes the dangerous nature of the work as support for the argument that Grothe, not Olafson, should bear the burden of insurance coverage.  One commentator has observed:

The most helpful criterion suggested for use in examining the nature of the claimant's work is probably the inquiry into whether the claimant can be expected to carry his own accident burden.  This consideration focuses on the economics of the independent contractor's status.  Since workmen's compensation is designed to help the ordinary worker whom experience has shown is unable to meet the costs of industrial accidents out of his own resources, it is relevant to examine whether the realities of his position actually indicate this dependence on an employer's assumption of risks as a normal consequence of hiring him.  


Since Grothe was a developer engaged in the use and occasional sale of the rock, it was more reasonable for Grothe to bear the risk of its production.

Id. at 606 (quoting 1 U.C.L.A.-Alaska Law Review 40, 55-56 (1971)).  Although the Court viewed the question as an extremely close one, it was persuaded that the superior court did not err in finding an employment relationship.  Id.  One of the more significant factors in the Court's finding of an employer‑employee relationship was the "burden of insurance" factor.  Id. at n.10.


In Benner supra, on the other hand, the Supreme Court found that:

The best evidence that State Leasing was able to carry its own accident burden is that it in fact did so.  At the time of the accident, it had $500,000 in liability coverage.  At various times during the life of the corporation, State Leasing also had excess liability coverage.  State Leasing also carried worker's compensation insurance.



Like the Court in Grothe, we find this question to be an extremely close one.  Based on the nature of Mr. Kuhn's work, the fact that he did blasting work for homeowners, the fact that he carried a significant amount of liability insurance, including workers' compensation insurance for his employees, as well as the lack of evidence that South Fork engaged in the use and sale of the blasted rock, we find a preponderance of the evidence demonstrates that Mr. Kuhn should be expected to meet the costs of industrial accidents out of payment for his services.  We therefore find no inference of employee status.    


The fourth component of the test questions whether the work "involves little or no skill or experience; if so, there is an inference of employee status."  8 AAC 45.890(4).  We find that Mr. Kuhn's work involves a significant amount of skill and experience and, therefore, draw no inference of employee status regarding this factor.


The fifth element is whether the work is "sufficient to amount to the hiring of continuous services, as distinguished from contracting for the completion of a particular job; if the work amounts to hiring of continuous services, there is an inference of employee status."  8 AAC 45.890(5).    Although Mr. Kuhn testified that he had worked for South Fork for many years, we do not find that the evidence presented establishes that South Fork hired Mr. Kuhn for a term of continuous service.  The invoice submitted by Statewide to South Fork and the fact that Mr. Kuhn's employees completed the job while Mr. Kuhn was in the hospital establish that Mr. Kuhn contracted "for the completion of a particular job."  Therefore, we find no inference of employee status.


The sixth element of the test is whether the work "is intermittent, as opposed to continuous, if the work is intermittent, there is a weak inference of no employee status."  8 AAC 45.890(6).  Mr. Kuhn testified that most of the jobs he performed for Mr. Janke were "little one day jobs, where he didn't need a big formal contract."  We find this testimony indicates "intermittent" work done by Mr. Kuhn for South Fork.  We therefore draw no inference of employee status regarding this factor.


Based on the evidence presented, we find the factors above demonstrate that Mr. Kuhn was not an employee of South Fork Construction on the date of his injury.  We find that Mr. Kuhn was an independent contractor, who subcontracted with South Fork Construction, the general contractor on the job site.


Mr. Kuhn argues that if he is not an employee under the relative-nature-of-the-work-test, then he was an emergency employee of South Fork.  He argues that South Fork originally intended to remove the rock with its own crew and equipment, but when time ran out, they needed Mr. Kuhn's services to finish the job in time.  


In Ostrem v. Alaska Workmen's Compensation Bd., 511 P.2d 1061, 1065 (Alaska 1973), the Alaska Supreme Court quoted with approval Professor Larson's comments on emergency employees:

It is well established that a person who is asked for help in an emergency which threatens the employer's interests becomes an employee under an implied contract of hire.  The most familiar example is that of the farmer or bystander who is called upon by an employed trucker to help get the truck out of the mire in which it is stuck.  In such a case it is possible to say that the employee, although ordinarily without power to make contracts binding his employer, has implied authority to employ an assistant, since the employer must be presumed to intend that necessary measures be taken to set the employer's business again in motion.  (Footnote omitted.)

Id. (quoting 1A Larson's Workmen's Compensation Law s 47.42(c), at 780 (1967)).  


The Court found it was "entirely consistent with the theory of workmen's compensation legislation that a business which utilizes the services of a third person in an emergency should bear the risk of his injury, the costs incurred being ultimately borne by the consumer as a part of the cost of the product."  Id. (footnote omitted.)  The Court further found that an "independent contractor or self‑employed person may as readily become an emergency employee as may one who is already an employee of a different employer."  Id.  However, the Court noted that not every service at the request of another creates an emergency employee situation:

For this kind of implied hiring authority to arise there must, of course, be a genuine emergency ruling out normal procedures for hiring or for obtaining permission to engage assistance.

Id. at 1066 (footnote omitted.)


Mr. Kuhn testified that Mr. Janke told him on Friday that the rock needed to be removed before the foundation could be poured on Monday.  Although we note that South Fork was under time constraints, we do not find this time-line demonstrates "a genuine emergency ruling out normal procedures for hiring."  We therefore find that Mr. Kuhn was not an emergency employee of South Fork.  We turn next to the question of whether Mr. Kuhn is entitled to benefits under AS 23.30.045, the "contractor-under" provision of the Act. 


2) Is Mr. Kuhn Entitled to Benefits as a Subcontractor?

Alaska Statute 23.30.045(a) states, in pertinent part, "If the employer is a subcontractor, the contractor is liable for and shall secure the payment of the compensation to employees of the subcontractor unless the subcontractor secures the payment."  ANIC argues that the plain language of .045 establishes that Mr. Kuhn is not covered by South Fork's policy because he is not an employee of the subcontractor, but rather, the subcontractor himself.  When we interpret a statute, we "look to the language of the statute construed in light of the purpose of its enactment."  Berger v. Wein Air Alaska, 995 P.2d 240, 243 (Alaska 2000)(citing Konecky v. Camco Wireline, Inc., 920 P.2d 277, 281 (Alaska 1966)).  "The plainer the statutory language is, the more convincing the evidence of contrary legislative purpose or intent must be."  Berger, (citing Muller v. BP Exploration (Alaska), Inc., 923 P.2d 783, 788 (Alaska 1996)).

 In Thorsheim v. State, 469 P.2d 383, 387 (Alaska 1970), the Alaska Supreme Court noted Professor Larson's comments on the purpose of the "contractor-under" provision: 

The purpose of this legislation was to protect employees of irresponsible and uninsured subcontractors by imposing ultimate liability on the presumably responsible principal contractor, who has it within his power, in choosing subcontractors, to pass upon their responsibility and insist upon appropriate compensation protection for their workers.


The statute also aims to forestall evasion of the act by those who might be tempted to subdivide their regular operations among subcontractors, thus escaping direct employment relations with the workers and relegating them for compensation protection to small contractors who fail to carry . . . compensation insurance. (Footnotes omitted.)

1A A. Larson, The Law of Workmen's Compensation s 49.11, p. 855-856, 858 (1967).


Although we are cognizant that Mr. Kuhn suffered devastating injuries, we find that he is not in the same position as an ordinary employee.  We find Mr. Kuhn had it within his power to obtain workers' compensation insurance as a sole proprietor, but elected not to do so.  Although Mr. Kuhn was not an "irresponsible subcontractor", as described by Larson, in that he obtained workers' compensation coverage for his employees.  We nonetheless find that purpose of the contractor-under statute was to protect those workers who had no control over whether they were covered by a workers' compensation policy.  Furthermore, we previously found that blasting was not part of the regular work of South Fork Construction.  The evidence does not establish that Sough Fork was attempting to "subdivide their regular operations among subcontractors, thus escaping direct employment relations with the workers and relegating them for compensation protection to small contractors who fail to carry . . . compensation insurance."

We find AS 23.30.045, plainly refers to the "employees of the subcontractor."  The statute does not state that the general contractor can be held liable for the injuries of the uninsured subcontractor himself, but for the injuries sustained by an employee of a subcontractor when the subcontractor fails to provide workers' compensation insurance for his employees. 


In addition, the Alaska legislature has specifically included a sole-proprietor in the definition of "employee" in other statutes.  For example, AS 21.51.330(b) states in pertinent part: the term `employees' as used herein may be considered to include the officers, managers, and employees and retired employees of the employer and the individual proprietor or partners if the employer is an individual proprietor or partnership."  Similarly, AS 21.54.060(1) and (3) define the term employees as, among other things, the individual proprietor or partner if the employer is an individual proprietor or partnership."  

On a similar note, AS 21.55.140 acknowledges that sole proprietor's may obtain worker's compensation coverage for themselves.  This statute prohibits a state health insurance plan from providing benefits for a work-related injury "where the benefit is available to be provided under a workers' compensation policy or equivalent self-insurance to a sole proprietor...."  This statute could be interpreted as an indication that the legislature intended sole-proprietor's to bear the risk of failing to obtain workers' compensation coverage for themselves.  Therefore, based on the plain language of the statute, we find that AS 23.30.045 was intended to grant protection only to employees of the subcontractor.  

Mr. Kuhn argues that, in light of the humanitarian purpose of workers' compensation, we should expand the definition of "employee" in the contractor under statute to include a sole-proprietor when he is doing the same work as a regular employee.  Mr. Kuhn argues that when a subcontractor is doing the regular work of an employee, the "dual-capacity doctrine"
 brings him within the coverage of the Act.  The parties have stipulated that at the time of the accident, Mr. Kuhn was "doing exactly the same work as his employees."  The Alaska Supreme Court has not been called upon to determine whether to adopt this "dual capacity doctrine" as part of Alaska workers' compensation law.  


This rule, as adopted in other jurisdictions, provides that "an executive officer may be considered to be in an employer-employee relationship for workers' compensation purposes if, at the time of an injury, he is performing the tasks of an ordinary employee, as distinguished for his usual executive activities.  Harris v. Casualty Reciprocal Exchange, 632 S.W.2d 714 (Texas 1982)(citing Bolnick v. Industrial Commission, 81 Ill.2d 22, 405 N.E.2d 771 (1980)).  In Harris, the Texas Supreme Court held that where the corporate vice-president was hired to fill in as night manager of a club and lost his life in the performance of his managerial duties, he was an "employee" and came within the provisions of the workers' compensation act.  Harris, at 719.  In Bolnick, the Illinois Supreme Court held that a sole stockholder and president of a corporation was an "employee" for workers' compensation purposes when he was acting in the capacity as an ordinary salesperson at the time of his injury.  Bolnick, at 26.


In another case cited by Kuhn, Jepson v. Department of Labor and Industries, 89 Wash.2d 394, 573 P.2d 10 (1977), the Washington Supreme Court held that the mandatory coverage provision of their worker's compensation act, which affords coverage to all except those who are specifically excluded, afforded coverage to a corporate officer injured while supervising work at a job site, even though he had not served notice of his election to be covered.  


Like our AS 23.30.230
, the Washington statute in effect in Jepson contained a list of "employments excluded" from the otherwise mandatory coverage of their workers' compensation act.  Unlike our list of "persons not covered" by the Act, the Washington statute specifically stated the only employment not subject to mandatory coverage were those contained in the exhaustive list of occupations excluded from the act.  Our statute, AS 23.30.230(b), on the other hand, makes clear that ours is not an exhaustive list: 

The exclusion of certain persons under (a) of this section may not be construed to require inclusion of other persons as employees for purposes of compensation under this chapter.  

It is significant to note, that among the "employments excluded" under the Washington statute in effect in Jepson were "sole proprietors and partners."  RCW 51.12.020.  We  find, therefore, that Jepson is unpersuasive in the present case because Mr. Kuhn would have been excluded from coverage under Washington law due to the fact he is a sole proprietor.

Bennett v. Industrial Commission of Utah, 726 P.2d 427 (Utah 1986), cited by Kuhn, similarly fails to support Mr. Kuhn's argument.  In Bennett, the injured worker was held to be an employee of the subcontractor.  The case was remanded for determination of whether he was also a "statutory employee" of the general contractor under a different contractor-under provision that specifically covers subcontractors themselves.  The Utah "contractor-under" statute in effect at the time of the worker's injury provided:


Where any employer procures any work to be done wholly or in part for him by a contractor over whose work he retains supervision or control, and this work is a part or process in the trade of business of the employer, such contractor, all persons employed by him, all subcontractors under him, and all persons employed by any of these subcontractors, are considered employees of the original employer.

(Emphasis added.)  Because the Utah statute specifically extends coverage to the subcontractor himself, we find this case inapplicable in interpreting our own statute.


The cases cited by Mr. Kuhn apply the dual-capacity doctrine to corporations, not sole proprietors.  In State v. ABC Towing, 954 P.2d 575 (Alaska App. 1998), the Court of Appeals indicated that the law treats sole proprietors differently from corporations.  Reviewing an anti-pollution statute, the Court stated that at "common law, sole proprietorships are not `legal entities.'" Id. at 577.  "Rather, sole proprietorships and partnerships are deemed to be merely the alter egos of the proprietor or the partners (as individuals)."  Id. at 577-578.  "Alaska law deems the `company' to be simply an alter ego of the proprietor, who is engaging in commerce under . . . an assumed name adopted for business purposes."  Id. at 578 (citation omitted).  See also AS 23.30.240 in which corporate officers are treated differently from sole proprietors regarding employee status and waiver of coverage under the Act.


The cases cited by ANIC support the proposition that Mr. Kuhn, as a sole proprietor, is not entitled to benefits pursuant to the contractor-under provision of the Act.  In Boyd-Scarp Enterprises, Inc. v. Saunders, 453 So.2d 161 (Florida App. 1984), on facts similar to the present case, the Florida court held that the sole proprietor was not an employee of the general contractor.  The court further held that the sole proprietor was not an employee of his own sole proprietorship because there was no entity distinct from the sole proprietor to employ him.  Therefore, the court found that he could not be covered by Florida's "contractor-under" provision because he was not an employee of a subcontractor.


In Sherwin-Williams Company v. Escuadra, 224 Ga.App. 894, 482 S.E.2d 505 (1997), the Georgia appellate court similarly determined that a sole proprietor of a business which operates as a subcontractor may not be considered an "employee" of the subcontractor for purposes of the contractor-under provision because he could not be "in the service of another."  


In Lende v. Lende Construction Company, 417 N.W.2d 633 (Minn. 1988), the court went one step further in excluding an injured worker from the states' "contractor-under" provision.  The Minnesota sole proprietor statute required a sole proprietor to elect coverage for himself and/or his family in order to be covered.  In Lende, the daughter of a sole-proprietor/subcontractor who failed to elect coverage for himself or his family, was deemed not to be an employee of the subcontractor for purposes of the "contractor-under" provision of the act because her father had not elected coverage for her.  Although the daughter had not control over whether her father elected coverage for her, the court found that his failure to do so excluded her from workers' compensation coverage.


In McMaster v. Robert Miller & Associates, 21 B.R.B.S. 252 (ALJ) (1988), applying the Federal Longshore and Harbor Workers' Compensation Act, 33 U.S.C. §901 et seq., the court determined that the claimant was not an employee under the relative-nature-of-the-work-test and not eligible for benefits pursuant to the "contractor-under" provision of the Act because as a sole proprietor/subcontractor, he could not be an employee of himself.


Based on the above, we decline to apply the "dual-capacity doctrine" to extend the definition of employee in .045 to sole proprietors.  We find that the plain language of AS 23.30.045 provides coverage for the "employees" of an uninsured subcontractor, not for the subcontractor themselves.  We find that the Alaska Legislature has included sole-proprietors within the definition of employee in other statutes, but declined to include them as employees in AS 23.30.045.  We further find persuasive the decisions of other jurisdictions that have declined to apply the "dual-capacity doctrine" to sole-proprietorships because they lack a distinct entity capable of employing the sole proprietor.  


3) PPI Rating

Having determined that Mr. Kuhn is not entitled to benefits under the Workers' Compensation Act, we find it is unnecessary to determine whether we would have awarded PPI benefits without a PPI rating having been performed by a physician.


4) Attorney Fees
As we have awarded no benefits, we cannot award attorney fees pursuant to AS 23.30.145. 

ORDER

Mr. Kuhn's claim for benefits from South Fork Construction is denied and dismissed.


Dated at Anchorage, Alaska this 8th day of September, 2000.
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     Designated Chairperson
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Philip E. Ulmer, Member

Dissent of Member Lawlor


I respectfully dissent from the decision of the majority that Mr. Kuhn was not an employee of South Fork.  If find that, based on Mr. Kuhn's belief and the belief of his employer that he would be covered by South Fork's workers' compensation policy and the deference given to the contract the parties believed they had entered into under 8AAC 45.890(1)(F) of the relative-nature-of-the-work-test, Mr. Kuhn was an employee of South Fork. 
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Harriet M. Lawlor, Member

APPEAL PROCEDURES

This order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of CLAYBURN C. KUHN sole-proprietor / applicant; v. SOUTH FORK CONSTRUCTION, general contractor; ALASKA NATIONAL INS. CO. - A, insurer / defendants; Case No. 199828596; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th day of September, 2000.

                             

   _________________________________

      




Debra C. Randall, Clerk
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� Alaska Statute 23.30.045(a) states, in pertinent part, "If the employer is a subcontractor, the contractor is liable for and shall secure the payment of the compensation to employees of the subcontractor unless the subcontractor secures the payment."


�  Alaska Statute 23.30.239(a) states, in pertinet part, "A person who is a sole proprietor ... may elect coverage as an employee under this chapter by making written application to an insurer.


�The "dual capacity" doctrine put forth here is distinct from the "dual capacity" doctrine rejected in State v. Purdy, 601 P.2d 258, 259 (Alaska 1979).  The "dual capacity" doctrine at issue in Purdy related to the exclusive-remedy provision of the Act and involved the theory that an employee could sue her employer for her work-related injury by alleging that the employer was liable in tort as a result of having breached a duty "independent and distinct from his role as an employer."  Both doctrines envision an individual "wearing two hats" as it were, but apply to distinctly different aspects of workers' compensation law.


� AS 23.30.230 contains a non-exhaustive list of persons not covered by the Act. 
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