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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

FERNANDO  RIOS, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

PETER PAN SEAFOODS, INC,

                                                  Employer,

                                                   and 

TRANS PACIFIC INSURANCE COMPANY,

                                                  Insurer,

                                                            Defendants.
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)
          FINAL

          DECISION AND ORDER

        AWCB Case No. 199712847
        AWCB Decision No.00-0195 

         Filed in Anchorage, Alaska

         on September 12, 2000.


We heard the employee’s claim for benefits at Anchorage, Alaska on August 9, 2000.  The employee represented himself.  Attorney Deirdre Ford represented the employer.  We held the record open to receive additional evidence on August 11, 2000 and again on August 21, 2000.  We closed the record when we next met on August 22, 2000.  


ISSUES
1. Is the employee entitled to temporary total disability (“TTD”) benefits from September 16, 1997 and continuing?

2. Is the employee entitled to additional medical benefits?

3. Is the employee entitled to housing costs?


SUMMARY OF THE EVIDENCE


On July 8, 1997, the employee filed a report of injury stating he injured his back when he picked up a basket of fish eggs weighing 50-60 pounds on July 4, 1998.  The employee was working as a seafood processor.  The employer accepted the compensability of the injury paying TTD benefits from July 5, 1997 until September 15, 1997.
  


On July 7, 1997, the employee was treated at King Cove Medical Clinic for lower back pain that radiated down his left thigh.  He was diagnosed with a lower back strain with left leg radiculitis and was treated with pain medication.
  Thereafter, the employee began treatment with Michael Eaton, M.D.  On July 11, 1997, Dr. Eaton noted x-rays of the lumbosacral spine showed mild degenerative changes only, but the employee had spinal tenderness and was unable to return to work.  Dr. Eaton noted the employee walked with a limp, and he prescribed Vicodin and Ibuprofen.  Then, on July 18, 1997, Dr. Eaton found an MRI of the spine was normal, but the employee was still unable to return to work pending reevaluation due to significant pain.
  


On August 6, 1997, Dr. Eaton reported the employee walked with a normal gait, but he complained of continuing back pain, so he referred the employee for physical therapy. According to the physical therapy records, the employee benefited from pool and massage therapy, though he continued to complain of back pain after one month/twelve sessions of therapy.  On September 2, 1997, Dr. Eaton discontinued physical therapy and determined no further treatment was indicated.  He also found the employee was medically stable and could return to unrestricted work.  However, Dr. Eaton noted the employee continued to complain of right elbow pain and back pain.  The employer terminated TTD benefits on September 16, 1997.  A corrected Compensation Report dated February 18, 1998 stated the employee was paid TTD benefits and penalties totaling $1,202.14.


On October 7, 1997, the employee went to Edward Voke, M.D., for a second opinion.  During the examination, the employee complained that all activities caused discomfort in his neck and lower back, with pain radiating down his left leg.  Dr. Voke noted the employee walked with a normal gait.  Dr. Voke reviewed the MRI and found it unremarkable.  He further determined the employee was not a surgical candidate, and he should see a physical medicine specialist.


On February 18, 1998, the employee went to Paul Davis, M.D.  Dr. Davis reported the employee had chronic back pain and neck pain of unclear etiology.  Dr. Davis further noted, “He does not appear to have a work-related injury, an orthopedic problem, or bone pain.”  Dr. Davis felt possible etiologies of the employee’s complaints included fibromyalgia, chronic myofascial pain or chronic low-back strain.
   


On February 25, 1998, the employee returned to Dr. Davis.  Dr. Davis noted the employee was ambulatory with a normal gait.  Dr. Davis stated he would evaluate the employee for further physical therapy, and he reported:

…I discussed with him candidly that it would be highly unlikely that he would be able to qualify for disability on the basis of his current complaints.  Patient appears to desire a referral for additional physical therapy, although it is unclear whether he has responded to this at all in the past.  Review of the records reveals a normal MRI scan of the lumbosacral spine and a normal plane film of the lumbar spine, right elbow and right hand.


In March of 1998, Dr. Davis determined the employed had been medically stable since March 6, 1998.
  On March 11, 1998, the employee filed a workers’ compensation claim for medical costs and TTD benefits.  On March 19, 1998, the employer controverted all benefits on the basis “Treating physician does not relate need for further treatment to claimant’s work injury of 7/04/97.  Treating is further unable to determine whether any disability exists.”


On March 30, 1998, Dr. Davis told the employee he would not be able to help him pursue his workers’ compensation case, as he already had a full course of therapy for his work-related injury.  Then, on May 21, 1998, Dr. Davis stated, “This patient does not have a disabling condition.  I have told the patient that he should return to work.  I will no longer fill out any forms for this patient related to this condition…”  On June 8, 1998, Dr. Davis noted the employee returned requesting a disability evaluation and a permanent partial impairment rating. Dr. Davis concluded that he believed the employee had chronic myofascial pain, but did not warrant workers’ compensation benefits.
  Finally, in a report dated June 9, 1998, Dr. Davis stated, “I have obtained a careful history and I have performed a thorough physical examination for Mr. Rios.  I have reviewed his evaluations to date and find no further follow up tests or evaluations are necessary.  I believe this patient is capable of returning to work, even though I believe he does have back pain.”


The employee then went to see Byron Perkins, D.O.  Dr. Perkins’ June 15, 1998 chart note stated, “Patient present today by referral of his attorney for a second opinion regarding possibility of physical therapy for Workmen’s Comp related injury.”  Dr. Perkins’ lower extremity exam was normal, and he found the employee to be deconditioned with postural strain from truncal obesity.  Dr. Perkins also reported the employee had been to several physicians and had undergone physical therapy with little benefit.
  In a letter to the employee’s counsel dated June 15, 1998, Dr. Perkins stated, in pertinent part:

My findings today are that of a chronic musculoskeletal strain injury with attendant deconditioning.  I found a sacral iliac strain pattern that may have been present since his original injury or may be totally unrelated.  The right shoulder appears to be a chronic strain pattern and may be postural in nature.  It would be difficult to tie these directly to his injury in July of 1997 except based on the history that’s been provided.

***

I treated Mr. Rios with Osteopathic manipulation, I believe that there is a role for OMT in his overall recovery process.  More importantly I believe this patient needs to begin an active exercise program to increase his general fitness to be able to return to work activity.  I would consider returning him to light duty position that avoided any significant lifting, i.e. greater than 25 pounds…

…I prescribed some pain medication and muscle relaxers to help with the pain management issue, he may well benefit from some further physical therapy for the purpose of strengthening the affected areas.

If he fails to return to work at a light duty level I would consider Vocational Rehabilitation and/or partial permanent disability determination to settle his claim with Workman’s Comp, although it’s my opinion that he has not sustained a significant disability as a result of this injury.


On July 8, 1998, Ron Brockman, D.O., examined the employee at the employer’s request.  The employee complained of constant low-back pain, intermittent neck pain, and right elbow and right hand difficulties.  After examining the employee, Dr. Brockman concluded the employee had no permanent impairment related to his work injury and stated:

I agree with Dr. Davis that the claimant’s work-related injury has resolved.  The claimant’s general deconditioning and need for physical therapy due to that deconditioning are not related to his work injury of 04 July 1997.  I agree with Dr. Eaton’s opinion that the claimant’s work-related injury resolved in September of 1997.


Thereafter, the employee began treatment with Glenn Ferris, M.D., in October of 1998.  Dr. Ferris diagnosed a severe lumbosacral strain on October 30, 1998 and recommended facet and trigger point injections along with physical therapy.  Dr. Ferris noted the employee did not get relief from anit-inflammatories or muscle relaxants.  Dr. Ferris further stated the employee could not work and was not medically stable.  A nerve conduction study performed by Dr. Ferris on November 20, 1998 was normal.  Moreover, Dr. Ferris determined an EMG test showed “…findings consistent with a past left L5 chronic nerve root irritation.  This is a marginal finding at this time.”  The employee did not see Dr. Ferris nor did he receive any further treatment until January of 1999.  Twice in January of 1999, the employee went to see Dr. Ferris for follow-up care, and Dr. Ferris believed the employee would benefit from epidural or facet blockade, though he requested to see previous MRI studies.


The next record contained in the board’s file is a February 10, 1999 operative report for an epidural injection performed by Dr. Ferris.  Dr. Ferris performed a second epidural injection on February 24, 1999.  However, by March of 1999, Dr. Ferris noted the epidurals had not significantly impacted the employee’s pain, so he cancelled the third injection.
  


On November 18, 1999, the employee underwent a physical capacities evaluation (“PCE”) at Orthosport/B.E.A.R.  Forooz Sakata, OTR, RN, placed the employee abilities in the light-duty category of work.  He noted the employee previous job as a seafood processor was medium work.  However, therapist Sakata also found the results of the PCE were inconsistent and represented submaximal effort and cooperation. 


In Rios v. Peter Pan Seafoods, Inc., AWCB Decision No. 99-0190 (September 14, 1999) (“Rios I”), the board determined Dr. Eaton was not the employee’s first choice of physician, as the employee testified he believed he was seeing Dr. Eaton at the behest of the employer.  The board also determined Dr. Davis was the employee’s first choice of physician, and Dr. Perkins was the employee’s second.  Based on the employee’s testimony, the board found Dr. Perkins referred the employee to Dr. Ferris.  In addition, the board ordered a second independent medical evaluation (“SIME”) on the basis there were medical disputes between Dr. Ferris and Dr. Brockman.


Douglas Smith, M.D., performed an SIME on December 4, 1999.  According to Dr. Smith, the employee complained of daily low-back pain and intermittent neck and shoulder pain.  Dr. Smith also noted the employee used a cane and walked with a slight limp.  According to Dr. Smith’s report, the employee was given a prescription for a cane by Dr. Ferris.  Dr. Smith diagnosed chronic low back pain with a history of a sprain/strain in July of 1997 and mild degenerative disc disease, as well as chronic neck pain complaints.  Moreover, Dr. Smith answered the following questions as follows:

Q. What is the medical cause for each complaint or symptoms?

A. I am not aware of what a medical cause would be for his continued, persistent, chronic complaints in the neck and back area.

He has x-ray evidence of mild degenerative changes on the x-ray but a normal MRI.  He has a reported history of a back sprain/strain in July of 1997 but this should have long resolved by this time.

In short, I do not have a good explanation from an orthopedic perspective of why he continues to have chronic pain complaints.

Q. Which complaints or symptoms are or are not related to the 7/04/97 injury and what is the basis for your opinion?

A. I do not find mechanical explanation for his problems.  Therefore, I do not find a relationship between his current pain complaints and whatever injury he reported to have suffered in July of 1997.


Moreover, Dr. Smith concluded it was possible the employee’s underlying degenerative condition and deconditioning was aggravated by the July 1997 work incident, but the aggravation would have only been temporary.  According to Dr. Smith, “If there was such an injury, I do not find evidence that it was anything other than a minor sprain or strain.”  Dr. Smith found the employee had no permanent impairment related to the July 1997 incident.  Finally, Dr. Smith stated his best estimate of medical stability would be mid-October of 1997, after which he found no indication for further treatment.  When questioned regarding the reasonableness and necessity of medical treatment, Dr. Smith responded as follows:

Q. Has the treatment Mr. Rios received since March 1998 been reasonable and necessary for the work injury(ies)?

A. I do not find an indication for any particular treatment in this case past the time frame of mid-October 1997.

With that in mind, then I would feel that treatment after March of 1998 would not have been necessary relative to whatever work injury might have been sustained.

I do not see a need for any specific additional treatment at this point relative to the September 1997 exposure.
 


On May 31, 2000, the employee treated with Elizabeth McNeill, Ph.D., for anxiety and depression.  Dr. McNeill reported the employee displayed symptoms of depression due to his back injury and frustration with his ongoing workers’ compensation claim.  At her deposition on August 8, 2000, Dr. McNeill testified she is not a medical doctor and is not treating the employee for a back condition.


At the hearing, the employee admitted that he was living in Anchorage, Alaska at the time he was hired by the employer.  He also testified he returned to Anchorage after the work injury, and he received medical treatment in Anchorage. 


At the hearing, the employee argued he is entitled to additional TTD benefits and medical benefits based upon the opinions of Dr. Ferris and Dr. Perkins.  The employee stated he continues to need medical treatment for his back, and Dr. Eaton was mistaken when he said he was medically stable and could return to work in September of 1997. According to employee, the PCE in November of 1999 showed he was unable to return to his job at the time of injury.


On the other hand, the employer argued the employee is not entitled to any additional benefits.  The employer asserted Dr. Eaton released the employee to work in September of 1997, and he concluded no further treatment was indicated.  Moreover, Dr. Voke confirmed the MRI studies were unremarkable, and the employee was not a surgical candidate.  Finally, the employer asserted the opinions of Dr. Davis, Dr. Perkins, Dr. Brockman, and Dr. Smith all confirm that no additional benefits are due.


Finally, at the hearing, the employer stated it would provide copies of cancelled checks to demonstrate the actual disability benefits paid to the employee.  At the hearing, the employee testified he did not receive payments totaling $1,202.14, as stated in the most recent Compensation Report.  


On August 21, 2000, the employer forwarded to the board a Claims Report verifying payments totaling $880.00 to the employee, however the copies of actual cancelled checks remain outstanding.  In addition, along with the claims report, the employer forwarded a correction Compensation Report dated August 14, 2000 stating the employee’s weekly compensation rate had been adjusted from $110.00 per week to $60.95 per week.  The employer asserted it failed to adjust the employee’s compensation rate after receiving W-2s verifying the employee’s employment in 1996.  The employer stated it waived its right to recoup any overpayments, even if the employee was found eligible for additional benefits.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
Is the employee entitled to medical costs?


At the hearing, the employee requested additional medical benefits, though he did not specify what past or future medical treatment he was claiming.  However, we find the employer filed a controversion of all benefits on March 19, 1998.  Moreover, we note 
SIME physician Dr. Smith was asked whether treatment after March of 1998 was reasonable and necessary.  Therefore, we presume the employer paid medical through March of 1998.  We further presume the employee is requesting medical benefits after March of 1998. 


AS 23.30.095(a) provides in pertinent part:

The employer shall furnish medical, surgical, and other attendance or treatment,...for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.


In Weidner & Associates, Inc. v. Hibdon, 989 P.2d 727, 731 (Alaska 1999), the  Alaska Supreme Court held that:

...when the Board reviews an injured employee’s claim for medical treatment made within two years of an injury that is undisputedly work-related, its review is limited to whether the treatment sought is reasonable and necessary. (citing AS 23.30.095(a) and Bockness v. Brown Jug, Inc., 980 P.2d 462, 466 (Alaska 1999)).

Id. at 731.


It is unclear from the record whether there is a dispute over the work-relatedness of the injury in terms of medical treatment sought after March of 1998.  However, all of the past medical costs sought by the employee relate to medical treatment he received within two years of his date of injury.  Moreover, Dr. Smith was asked specifically whether medical treatment after March of 1998 was reasonable and necessary.  Therefore, we will analyze the disputed medical treatment under the reasonable and necessary standard, expressed by the Supreme Court in Bockness and reaffirmed in Hibdon.


In our analysis, we must first apply the statutory presumption of compensability. AS 23.30.120(a) provides in pertinent part, “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter.”  The Alaska Supreme Court has held, “the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.” Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), (quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)).   Therefore, we find the presumption of compensability applies to the employee’s claim for medical benefits.

We find the medical records demonstrate the employee continued to complain of lower back pain during the course of the disputed medical treatment.  We also find Dr. Ferris concluded the employee would benefit from further treatment in October of 1998 and performed two epidural injections in February of 1999.  Therefore, we conclude the presumption of compensability attaches to the employee’s claim, and the burden of production shifts to the employer.

In the second step, we must determine whether the employer has met its burden of producing contrary evidence. Municipality of Anchorage v. Carter, 818 P.2d at 665.  To rebut the presumption, the employer must produce “substantial evidence” that either (1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability. Grainger v. Alaska Workers’ Compensation Board, 805 P.2d 976, 977 (Alaska 1991). “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion. Miller v. ITT Arctic Services, 577 P.2d 1044 (quoting Thornton v. Alaska Workmen’s Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).   Because the presumption shifts only the burden of production to the employer, and not the burden of proof, we examine the employer’s evidence in isolation. Veco v. Wolfer at 869.  If the employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step. Id. At 870.


We find the employer presented substantial evidence to overcome the presumption of compensability.  Dr. Smith concluded that medical treatment the employee received after March of 1998 was not necessary.


In the third step, the employee bears the burden of proving the reasonableness and necessity of the medical treatment sought by a preponderance of the evidence. Id.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief in the mind of the triers of fact that the asserted facts are probably true.” Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We are persuaded the preponderance of the evidence demonstrates that treatment the employee received after March of 1998 was not reasonable and necessary.
  Dr. Eaton determined that no further treatment was indicated in September of 1997, and Dr. Brockman agreed with Dr. Eaton that the employee’s work injury resolved in September of 1997.  Moreover, in October of 1997, Dr. Voke concluded the employee was not a surgical candidate.  In addition, in May of 1998, Dr. Davis concluded the employee did not have a disabling condition, and in June of 1998, he stated that no further tests or evaluations were necessary.  We note while Dr. Davis stated he would evaluate the employee for additional physical therapy in February of 1998, a review of the medical records demonstrates he did not refer the employee for further physical therapy.  Finally, Dr. Smith confirmed in his SIME that there was no indication for treatment beyond mid-October of 1997, and the medical treatment the employee received after March of 1998 was not necessary.  


We understand Dr. Ferris recommended further treatment in October of 1998 and performed two epidural injections in February of 1999.  However, Dr. Ferris cancelled a third injection because he found the treatment had not significantly impacted the employee’s pain.  We also note Dr. Perkins found the employee may benefit from further physical therapy.  However, Dr. Perkins also stated it would be difficult to tie the employee’s complaints “directly to his injury in July of 1997 except based on the history that’s been provided.”  He further stated, “it’s my opinion that he has not sustained a significant disability as a result of this injury.”  In short, we find the opinions by Dr. Eaton, Dr. Davis, Dr. Brockman, and Dr. Smith significantly outweigh the opinions expressed by Dr. Ferris and Dr. Perkins.


As we noted above, we presume the employer paid medical benefits up to March of 1998.  If, however, there are outstanding medical bills for treatment prior to March of 1998, we find the employee is entitled to those medical benefits.  While we find the employer presented substantial evidence rebutting the presumption of compensability for medical treatment after March of 1998, we find the employer presented no evidence to rebut the reasonableness and necessity of the treatment rendered prior to March of 1998.  


Consequently, we conclude the employee is entitled to any outstanding medical costs through March of 1998.  The employee’s request for medical benefits after March of 1998 is denied and dismissed.  Because we have determined that medical treatment beyond March of 1998, and related to the July 1997 injury, is not reasonable and necessary, we need not address the employee claim for continuing medical benefits.

II. Is the employee entitled to TTD benefits from September 16, 1997 and continuing?

In our analysis, we must first apply the statutory presumption of compensability.  AS 23.30.120(a) provides in pertinent part, “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter.”


Applying the presumption of compensability is a three-step process. Louisiana Pacific Corp. v. Koons, 816 P.2d 1379 (Alaska 1991). In the first step, generally, “AS 23.30.120(a)(1) creates the presumption of a compensable disability once the employee has established a preliminary link between employment and injury.” Wien Air Alaska v. Kramer, 807 P.2d 471, 474 (Alaska 1991).  “[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.” Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation. Veco, Inc. v. Wolfer, 693 P.2d at 871.  If the employee’s evidence establishes the preliminary link, we presume her injury is compensable, and the burden of producing contrary evidence shifts to the employer. 


We find the employee testified he has experienced lower back pain since September of 1997.  We find these complaints have been documented in several medical reports, including medical reports by Dr. Davis, Dr. Perkins and Dr. Ferris.  Based on the employee’s testimony and the evidence in the record, we conclude the employee has raised the presumption he has not been medically stable since September 16, 1997 and is entitled to TTD benefits since that time, and continuing.


In the second step, we must determine whether the employer has met its burden of producing contrary evidence. Municipality of Anchorage v. Carter, 818 P.2d at 665.  To rebut the presumption, the employer must produce “substantial evidence” that either (1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability. Grainger v. Alaska Workers’ Compensation Board, 805 P.2d at 977.  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion. Miller v. ITT Arctic Services, 577 P.2d 1044 (quoting Thornton v. Alaska Workmen’s Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).   Because the presumption shifts only the burden of production to the employer, and not the burden of proof, we examine the employer’s evidence in isolation. Veco v. Wolfer at 869.  If the employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step. Id. At 870.


We find the employer has presented substantial evidence to overcome the presumption of compensability.  On September 2, 1997, Dr. Eaton stated the employee was medically stable.  Moreover, Dr. Brockman agreed with Dr. Eaton that the employee’s work-related injury resolved in September of 1997. 


In the third step, the employee bears the burden of proving all the elements of the claim by a preponderance of the evidence. Id.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief in the mind of the triers of fact that the asserted facts are probably true.” Saxton v. Harris, 395 P.2d at 72.


We have weighed the employee’s testimony, as well as the medical evidence in the record.  We are persuaded the preponderance of the evidence shows the employee has been medically stable since mid-October 1997; thus, the employee is entitled to additional TTD benefits from September 16, 1997 until October 15, 1997, but not beyond October 15, 1997.  We make this finding principally on the basis of Dr. Smith’s evaluation.  We give great weight to the opinions of Dr. Smith, the board’s independent evaluator.  We note both Dr. Eaton and Dr. Brockman lend support to Dr. Smith’s finding, as they date medical stability in and around the same time period, September of 1997.  

On the other hand, Dr. Davis dates medical stability at March 6, 1998.  However, we find Dr. Davis’ opinion regarding medical stability is questionable based upon his various statements that he did not believe the employee had a disabling condition and his statement in February of 1998 that the employee “does not appear to have a work-related injury.”
  In addition, while Dr. Perkins did not offer an opinion regarding medical stability, in June of 1998, he found it would be difficult to tie the employee’s complaints “directly to his injury in July of 1997...”  He also stated, “it’s my opinion that he has not sustained a significant disability as a result of this injury.”
  We find the opinions offered by both Dr. Davis and Dr. Perkins in the spring of 1998, while somewhat equivocal, nevertheless support the finding that the employee had been medically stable with regard to his work injury for some time.  


We again note Dr. Smith’s opinion in December of 1999 that the employee’s July 1997 work injury “should have long resolved by this time” and that medical stability occurred around mid-October of 1997.
  Upon a careful inspection of the medical evidence, we find the opinions offered by Dr. Eaton, and Dr. Brockman, and the varied opinions by Dr. Perkins and Dr. Davis, largely support Dr. Smith’s finding.  Once again, these opinions collectively outweigh the opinion offered by Dr. Ferris.  Consequently, we conclude the preponderance of the evidence demonstrates the employee was medically stable by mid-October of 1997.  Therefore, the employee is entitled to additional TTD benefits from September 16, 1997 until October 15, 1997.

III.
Is the employee entitled to housing costs?


At the hearing, the employee asserted that he was entitled to housing costs for treatment he received in Anchorage, Alaska, though he provided no receipts for housing costs.  In addition, the employee testified at the hearing that he resided in Anchorage before and after his work with the employer.  Therefore, under 8 AAC 45.090, we find no lodging expenses are due to the employee.


Finally, at the hearing, the employer stated it would provide copies of cancelled checks to demonstrate the actual disability benefits paid to the employee.  However, to date, we find no copies of cancelled checks in the board’s file.  We are concerned about the actual payments received by the employee, especially in light of the discrepancy between the February 18, 1998 Compensation Report (showing payments totaling $1,202.14 to the employee) and the employer’s recent claims report showing payment of only $880.00.  In addition, while the employer adjusted the employee’s weekly compensation rate to $60.95, it failed to attach the proper documentary proof under 8 AAC 45.210.  Therefore, we retain jurisdiction over this case should any further disputes arise.

ORDER

1. The employee is entitled to medical costs through March 30, 1998.  The employee’s request for medical benefits beyond March 30, 1998 is denied and dismissed.

2. The employee’s request for additional TTD benefits is granted for the period from September 16, 1997 through October 15, 1997.  The employee’s request for any additional TTD benefits is denied and dismissed.

3. The employee’s request for housing costs is denied and dismissed.

4. We retain jurisdiction over this case should any further disputes arise. 


Dated at Anchorage, Alaska this  12th day of September, 2000.
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If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.


If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of FERNANDO  RIOS employee/applicant; v. PETER PAN SEAFOODS, INC, employer; TRANS PACIFIC INSURANCE COMPANY, insurer/defendants; Case No.199712847; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  12th day of September, 2000.

                             

   _________________________________

      





         Debra C. Randall, Clerk
�








� Compensation Report dated 10/13/97.


� Kings Cove Medical Clinic records dated 7/7/97 and 7/8/97.


� Dr. Eaton’s reports dated 7/11/97 and 7/18/97.


� Dr. Davis’ 2/18/98 report.


� Dr. Davis’ 3/10/98 report.


� Dr. Davis’ 6/8/98 chart note.


� Dr. Perkins’ 6/15/98 report.


� Letter from Dr. Perkins dated 6/15/98.


� Reports by Dr. Ferris dated 10/30/98, 11/20/98, 1/12/99 & 1/26/99.


� Operative reports dated 2/10/99 & 2/24/99 and chart note dated 3/10/99.


� Dr. Smith’s 12/4/99 SIME report.


� Deposition transcript of Dr. McNeill dated 8/8/00.


� We note while applying the reasonable and necessary standard expressed in Hibdon and Bockness, we find the employee in this case failed to make the showing Hibdon did to trigger a “heavy burden” on the employer. Weidner & Associates, Inc. v. Hibdon, 989 P.2d at 732.  In Hibdon, the Supreme Court conluded:


 	…where the claimant presents credible, competent evidence from his or her treating physician that


the treatment undergone or sought is reasonably effective and necessary for the purpose of recovery, and the evidence is corroborated by other medical experts, and the treatment falls within the realm of medically accepted options, it is generally considered reasonable.  If the employee makes this showing, the employer is faced with a heavy burden -- the employer must demonstrate to the Board that the treatment is neither reasonable and necessary, nor within the realm of acceptable medical options under the particular facts. (emphasis added).


Id.


� Dr. Davis’ 2/18/98 chart note.


� Dr. Perkins’ 6/15/98 letter.


� Dr. Smith 12/4/99 SIME report.
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