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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

STUART D. LOTT, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

ANCHORAGE SCHOOL DISTRICT,

(Self-Insured),

                                                  Employer,

                                                             Defendant.
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)
          FINAL

          DECISION AND ORDER

        AWCB Case No.  199908696
        AWCB Decision No.00-0197 

         Filed in Anchorage, Alaska

         on September 14, 2000.


We originally heard this matter at Anchorage, Alaska on June 21, 2000.  Attorney Patricia Shake represented the employer.  The employee appeared, represented by attorney Robert Rehbock.  After the hearing, on July 13, 2000, the parties advised the Designated Chairman the issues for the hearing had been settled, and requested we not issue a final order on the merits.  In Lott v. ASD, AWCB Decision No. 00-142 (July 14, 2000) (Lott I), we issued an interlocutory decision and order suspending our decision on the merits pending approval of an agreement.  In an August 8, 2000 letter, the employer wrote advising in pertinent part:  “[T]he parties have been unable to settle the above entitled case.  Accordingly, the employer, [ASD], requests that the Board issue a Decision and Order regarding Mr. Lott’s claim for workers’ compensation benefits arising from his industrial injury dated 5/4/99.”  We allowed the employee an opportunity to respond, which he did not, and closed the record on August 24, 2000 when we first met thereafter.  


ISSUE

Whether the employee is entitled to temporary total disability (TTD) benefits from August 4, 1999, through medical stability, and associated interest, attorney’s fees, and costs.  


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in Lott I.  The employee claims he injured his shoulder, back, and leg while working for the employer’s operations department as a custodian at Mears Middle School.  The employee listed May 4, 1999 as the date of injury on his report of occupational injury, signed by him on May 6, 1999.  The employee first presented to Louis E. Mayer, M.D., on May 7, 1999, who noted in his report that day:  


The patient works at Mears Middle School.  He has been pushing a 96” dust mop around.  He developed shoulder pain at first.  Now, the pain goes up into the collar bone and down to the posterior right arm into the triceps with motion.  Approximately April 21, 1999 he started having pain in the left buttocks that now radiates down the posterior left thigh.  On one occasion it radiated into the medial left foot.  Flexion of the lumbar spine or walking gives pain down the posterior left thigh.  Five years ago he had a low back injury at work that lasted three days.  He has not had recurrent injury since then.  The patient has not worked since may 4 because of pain.  

Dr. Mayer diagnosed Right subacromial bursitis;  Left L4-5 radiculopathy;  and Lumbar strain and advised a follow up visit in one week.  On May 14, 1999 Dr. Mayer’s report indicated continued back and he ordered an MRI.  


In his May 21, 1999 chartnote, Dr. Mayer noted “the MRI shows small disc protrusions at L3-4, L4-5 and L5-S1 and generalized diffuse canal stenosis, probably congenital.”  He took the employee off work, and referred him to Edward Voke, M.D., for evaluation and treatment.  Dr. Voke saw the employee on May 26, 1999, who recommended physical therapy two to three times per week.  Shortly thereafter the employee began his regular, several times per week, participation with his medical exercises with BEAR physical therapy.  


The physical therapy chart notes show improved physical capacities through August 9, 1999.  That date the employee’s physical therapy chart notes quote him as stating:  “I hope that when I go see doctor tomorrow he doesn’t tell me to go back to work.  I don’t want to go back to work until school starts.”  That chart note also provides:  “The patient has worked hard and progressed very well.  His body mechanics have improved significantly.”  The medical records show Dr. Voke maintained contact with the employee throughout physical therapy. 


At the request of the employer, Eric Carlsen, M.D., examined the employee on August 10, 1999.  Later that day the employee presented to his physical therapist who noted:  “The patient seems very resistant to suggestions regarding return to work.”  The employee presented to his physical therapy appointment on August 11, 1999.  He cancelled his August 12, 1999 appointment;  he did not call, cancel, or attend his August 13, 1999 appointment.  The August 13, 1999 physical therapy progress notes provide:  “Patient is working above medium capacity.  Prepare to release to work.”  


In his August 10, 1999, report, Dr. Carlsen diagnosed:


Subjective report of right shoulder strain, work-related – resolved.  Congenital spinal stenosis – preexisting.  Subjective report of lumbar strain, with a discrepancy in the patient’s history regarding whether this occurred on April 21 or May 4, 1999.  Meralgia paresthetica, right side, not related to his work injury of May 4, 1999.  

Dr. Carlsen opined:  “I believe that Mr. Lott’s low-back condition is a consequence of a temporary aggravation of a preexisting condition.”  He further opined that the employee would have been medically stable as of August 3, 1999, and released the employee to return to work for the employer.  Dr. Carlsen attributed no permanent impairment to the employee’s condition.  


The employee next saw his physical therapist, Forooz Sakata, O.T.R., R.N., on August 17, 1999, who concluded in her physical capacities evaluation:


Mr. Lott’s physical assessment is consistent and valid.  His capacity based on his performance today will place him in the medium-heavy category of physical demand level of work.  I have reviewed the job analysis at the time of injury (DOT: 382.664-010).  He is capable of performing this position based on his strength and functional capacities.  


The employee saw Cindy M. Lee, D.O., who was filling in for Dr. Voke on September 3, 1997.  Dr. Lee diagnosed:  “History of work-related injury in May, 1999.”  She prescribed pain medication and “recommend[ed] he obtain a consultation with Rehabilitation Medicine with the possibility of having EMG testing.”  


On referral from Dr. Lee, the employee began treating with Michel Gevaert, M.D., on September 7, 1999, who noted:  


He had a two-month course of work hardening at BEAR Physical Therapy and was about in remission.  Dr. Voke was about to release the patient to full duty.  He had a visit scheduled on 9/03/99, but unfortunately three days prior to this he went down an embankment, developed some type of hyperextension injury and since then has noted substantial exacerbation of his prior pain.  

In this report, Dr. Gevaert recommended epidural steroid injections; however, the employee disapproved of needles.  Dr. Gevaert alternatively recommended oral steroid therapy.  


In his November 15, 1999 letter to the employer’s adjuster, Dr. Gevaert advised that he had not seen the employee since September 14, 1999.  As such, he advised the adjuster that he could not comment on work restrictions or permanent impairment.   The employee returned to Dr. Gevaert on January 19, 2000.  In that date’s report, Dr. Gevaert noted in pertinent part:  


Stuart Lott returns for a follow up visit.  He is scheduled for a pre-hearing tomorrow.  Apparently he has not had medical care since September of last year.  He requests to be released to full duty in order to be able to return to work.  He has financial problems.  


He continues to have low back pain and numbness in the bottom of the foot.  The pain is worse with walking and sitting. . . . 


The patient continues to have radicular symptoms in left S1.  He does not present with evidence of altered pain perception or symptom magnification.  I therefore feel reluctant to release him to work at full duty, which I presume is in the heavy work category.  He should be able to perform work in the light work category as long as he is allowed to frequently change positions, at lease once every ½ hour.  


The December 13, 1999 prehearing conference summary provides in pertinent part:  “Kay stated that an EIME was performed by Dr. Carlsen, report date 8-10-99;  she will not authorize epidural injections and she has not received a request from a physician for authorization.”  . . . “Kay will refer this case to an attorney;  depositions may have to be take (sic);  she will furnish Dr. Carlsen’s report and the PCE to the ER with the hope that they will be able to return the EE to work.”  


In his response to the employee’s counsel’s January 20, 2000 letter, Dr. Gevaert responded to questions related to a trial return to work and his physical restrictions:  “Light work;  no frequent bending twisting, lifting overhead.”  In response to the question, “What further treatment recommendations would you have to bring him back to his pre-injury state?”, Dr. Gevaert responded:  “As above [physical therapy and epidural steroid injections].  Complete F[unctional] C[apacities] E[valuation] if not yet performed.”  


Stanley Syta, Director of Operations for the Anchorage School District since December, 1998, testified at the June 21, 2000 hearing.  He testified he doubted the validity of the employee’s claim from its inception.  Mr. Syta testified the employee had an verbal altercation with his supervisor and fellow co-workers on May 5, 1999 wherein he threatened to sue the District.  The employee acknowledged the disagreement during his testimony.  The employee testified the disagreement focused on a dispute regarding “team cleaning concepts” and that in his opinion, he was being treated unfairly.  He testified he was required to do the entire school’s dust mopping, which he felt caused his injury.  


Mr. Syta also testified that he would have allowed the employee to return to work if he had brought into his office any medical report indicating he had the physical capacities to perform his custodial duties.  He said he was provided a copy of Dr. Carlsen’s report by Ms. Kay, the adjuster, but his policy is that the actual employee has to provide his a doctor’s report returning that employee to work.  Otherwise, he assumes an employee doesn’t feel that he or she can actually do the work.   He testified that he would require the employee take anger management courses before he would consider rehiring him.  


The employee introduced a November 4, 1999 letter from Mr. Syta which informed the employee he had been in leave-without-pay status for 180 days, and instructed the employee that he must provide a doctor’s full release in order to return to work.  (Employee’s exhibit 2).  The employee also introduced a memo to the employee’s personnel file detailed the employee’s receipt of a termination letter after exceeding 365 days in leave-without-pay.  The memo also details a conversation wherein Mr. Syta asserts he told the employee he could reapply after his medical situation resolved.  (Employee’s Exhibit 3).  The employee also introduced as exhibit 1 the questions Ms. Kay asked in her July 15, 1999 letter to Dr. Carlsen, to which he responded in his August 10, 1999 report.  


The employee testified that he had a conversation with Lewis Dean, Jr., Operations Foreman for the District, who instructed him to get a release from Dr. Voke, before he would be allowed to  return to work.  Mr. Dean testified at the June 21, 2000 hearing:  “I have not talked to Mr. Lott about his alleged injury since he has been off on workers’ comp.”  Moreover, Mr. Dean testified he has not spoken to Mr. Lott since he was assigned to Mears.  Previously, when the employee was assigned to Mirror Lake School, Mr. Dean testified he had numerous conversations with him.  He testified that Mr. Syta handles more of the workers’ compensation issues.  


Carrie Kay, claims adjuster for the District, also testified at the June 21, 2000 hearing.  She detailed her adjusting of the employee’s claim, and her letter to Dr. Carlsen, including the fact that she sent Dr. Carlsen a copy of the employee’s job description.  Ms. Kay testified she sent the “SCODDOT Job Description,” as she routinely does, as that is the job description required by the Board, particularly in issues involving reemployment benefits.  Sending an actual and SCODDOT job description can confuse issues.  


The employee argues that he has been told by his doctors that his is not able to perform his custodian job, specifically, Drs. Lee and Gevaert.  As stated in the December 13, 1999 prehearing conference summary, the employer refused to pre-authorize epidural steroid injections, which doctors have indicated the employee needs;  accordingly, the employee argues he is not yet medically stable.  The employee asserts he requested he be returned to work, but the employer required he bring in a full release.  Mr. Lott continues to suffer from his aggravated work condition.  


The employer argues this issue hinges on a credibility assessment.  The employer argues that the employee was medically stable as of August 3, 1999 analyzing Ms. Sakata’s physical therapy notes.  The employer argues we should give little weight to the later medical reports indicating the employee could not return to work, as these reports are based on his subjective complaints, not objective findings;  the employee clearly did not want to return to work and related this to his physicians. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach in an aggravation/acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  


The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).  Applying the presumption analysis described above to the evidence in this claim, we find as follows:  


We first consider whether the presumption attaches.  We find, based on the testimony of the employee and Drs. Lee and Gevaert’s reports, that the employee has attached the presumption that he could not perform his custodial work duties after August, 1999.  We next determine whether the presumption is rebutted.  We find, based on the opinions Dr. Carlsen, and more specifically the employee’s treating physician, Dr. Voke, and Physical Therapist Ms. Sakata, substantial evidence exists that the employee was medically stable and able to return to work in August, 1999;  this evidence rebuts the presumption that he is entitled to additional temporary total disability (TTD) benefits. 


Because the employer has rebutted the presumption, we review the record as whole to determine whether the employee has proved his claim, by a preponderance of the evidence, that he is entitled to additional TTD. 


We find by the preponderance of the evidence the employee was medically stable in August of 1999.  We find the employee’s treating physician, Dr. Voke’s referred the employee to physical therapist Sakata’s who oversaw the physical therapy and work-hardening program.  We find Ms. Sakata, on August 17, 1999, assessed the employee’s physical capacities in the Medium-Heavy category of physical demand level of work.  The employee’s job description at the time of injury only required a “Medium” physical demand level.  We find it is clear from the physical therapy / work-hardening chart notes that employee made “significant progress” improving his improved capacities;  also clear from the chart notes is the employee’s blunt desire to not return to work.  


Corroborating Ms. Sakata’s release for return to work is Dr. Carlsen’s August 10, 1999 report.  Dr. Carlsen found the employee able to return to work as of August 3, 1997; and found he suffered no permanent impairment.  


We give little to no weight to the report of Dr. Lee.  We note she was substituting for Dr. Voke, only saw the employee once, and simply referred the employee to Dr. Gevaert.  Furthermore, we find her September 3, 1999 report to be ambiguous and vague.  


We also give little weight to Dr. Gevaert’s reports.  Dr. Gevaert saw the employee in September, 1999;  and next in January, 2000.  We find Dr. Gevaert’s reports only relate the subjective complaints as relayed by the employee.  As discussed above, the employee had clearly enunciated his desire to not be returned to work.  To the contrary, Ms. Sakata’s findings are substantiated by objective findings and a clear patter of progress in his physical capacities.  Moreover, in his response to the employer’s January 20, 2000 letter, Dr. Gevaert only recommended the following treatments:  Physical Therapy and Epidural Steroid injections;  and a Functional Capacities Evaluation “if not yet performed.”  First, the employee had completed his physical therapy in August, 1999.  Second the employee, himself, declined earlier recommendations for epidural steroid injections based on his aversion to needles.  Last a comprehensive, valid physical capacities had also been performed in August, 1999, revealing the employee’s physical capacities exceeded the demands of job at time of injury.  


We give little credence to the brief, one time mention of a September, 1999 aggravation “as he went down an embankment.”  We find that if this event were significant, the employee, embroiled in litigation and disputing his physical capacities, would have mentioned this condition more than once.  More importantly, there is no indication that this aggravation was in any way related to his employment or medical treatment.  We find no evidence this alleged temporary aggravation is work-related.  


Based on the preponderance of the evidence we conclude the employee was medically stable as of August 17, 1999, the date he saw Ms. Sakata and she found his physical capacities exceeded the requirement of his job at the time of injury.  AS 23.30.185 provides in pertinent part:  “Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.”  Accordingly we conclude the employee is entitled to no additional TTD (and related penalty, interest, and attorney’s fees and costs).  The employee’s claims for these benefits are denied and dismissed.


The employee claims he discussed his desire to return to work in early winter, 1999 with Mr. Syta.  We believe Mr. Syta that had the employee brought in either Ms. Sakata’s or Dr. Carlsen’s releases to work, he would have returned the employee to work.  We conclude the employee chose not to bring in either release by his own choice, not because he couldn’t get a doctor to release him.  The record is replete with references about his lack of motivation to return to work.  We find the employee voluntarily removed himself from the workplace.  An employee is not entitled to receive TTD when he voluntarily removes himself from the labor market.  Largent v. Alaska Concrete Sawing, Inc., AWCB Decision No. 95-0154 (June 8, 1995) (Aff’d, Largent v. Alaska Concrete Sawing, Inc., 3AN-95-4904 Civil (Alaska Super., February 27, 1996)) (citing, Vetter v. Alaska Workers’ Compensation Board, 524 P.2d 264, 266 (Alaska 1974), which held:  “if a claimant, through voluntary conduct unconnected with his injury, takes himself out of the labor market, there is no compensable disability.”).  


ORDER

The employee’s claims for additional temporary total disability benefits, and related interest, penalty, and attorney’s fees and costs are all denied an dismissed in accordance with this decision and order.  


Dated at Anchorage, Alaska this 14th day of August, 2000.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






Valerie Baffone, Member







____________________________                                  






Marc Stemp, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of STUART D. LOTT employee / applicant; v. ANCHORAGE SCHOOL DISTRICT, (Self-Insured), employer / defendant; Case No. 199908696; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of August, 2000.

                             

   _________________________________

      




   Debra C. Randall, Clerk
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