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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

JOHN H. LINDEKUGEL, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

GEORGE W. EASLEY CO;

                                                  Employer,

                                                   and 

PROVIDENCE WASHINGTON INSUR. CO.;

                                                   Insurer,

                                                   v.

FLUOR DANIEL ALASKA, INC,

                                                  Employer,

                                                   and 

ALASKA PACIFIC ASSURANCE,

                                                  Insurer,

                                                            Defendants.
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        FINAL

          DECISION AND ORDER

        AWCB Case Nos.  198101012, 198100384
        AWCB Decision No. 00- 0204

         Filed with AWCB Anchorage, Alaska

         on September 28, 2000


We heard the employee's claims against Fluor Daniel Alaska, Inc. and George W. Easley Co. on September 7, 2000, in Anchorage, Alaska, on remand from the Alaska Supreme Court.  Attorney David Baranow represented the employer George W. Easley Co., and its insurer, Providence Washington-AK (“Easley”).  Attorney Timothy McKeever represented the employer Fluor Daniel Alaska, Inc. and its insurer, CIGNA (“Fluor”).  Attorney William Soule represented the employee.  At the parties' request, we kept the record open to permit them to review the five banker's boxes of the written record, to insure its completeness by September 22, 2000.  We closed the record when we next met, on September 26, 2000. 


ISSUES

1.
Which employer is liable for benefits, if any, for the employee's various claims under the last injurious exposure rule?  


2.
Is the employee entitled to permanent total disability (PTD) benefits from Easley under AS 23.30.180, from October 9, 1981 and continuing?


3.
Is the employee entitled to temporary total disability (TTD) benefits from Easley under AS 23.30.185, from October 9, 1981 and continuing?


4.
Is the employee entitled to a compensation rate adjustment under former AS 23.30.220?


5.
Is the employee entitled to medical benefits under AS 23.30.095(a)?


6.
Is the employee entitled to medical transportation costs under 8 AAC 45.082(d) and 8 AAC 45.084?


6.
Is the employee entitled to interest?


5.
Is the employee entitled to attorney fees and legal costs under AS 23.30.145 and 8 AAC 45.180?


BRIEF SUMMARY OF THE RELEVANT EVIDENCE

The history of litigation in this case is lengthy and complex; and the medical record is extensive.  We here address only the evidence and procedure directly relevant to the specific issues before us.


The employee injured his back on August 26, 1976, when he fell from a ladder while working for Fluor. He again injured his back while employed with Easley on October 8, 1981.  The employee eventually filed Applications for Adjustment of Claim against both employers. 

After the Fluor injury, the employee underwent several surgeries, including a neck fusion at C4-5 and C5-6  in January 1977 and two low back surgeries, a left L4-5 and L5‑Sl laminectomy on December 5, 1997 and a bilateral L5‑Sl laminectomy on March 16, 1978.   On referral from the employee’s treating physician, Edward Voke, M.D., the employee was seen by physiatrist J. Michael James, M.D., for pain management, and David A. McGuire, M.D., for a second opinion.  On November 10, 1978, Dr. Voke, determined that, because of the nature of his injuries, the employee was permanently and totally disabled as a result of the 1976 work injury. Thereafter, Fluor settled the employee’s claim in a Compromise and Release Agreement (“C&R”), approved by us on May 21, 1979. That C&R paid the employee a lump-sum amount of $225,000.00, resolving all issues, including permanent total disability (PTD) benefits against Fluor, except for medical benefits.


Subsequently, the employee applied for and received Social Security Administration disability benefits. He left Alaska and moved to Montana.  At the September 7, 2000 hearing the employee testified he gradually hardened himself to work by incrementally renovating his house, gardening, and yard work.  The employee testified in his December 20, 1995 deposition that his health was good, he felt good, and he sought virtually no medical attention from the time he left Alaska in 1979 until his accident at Easley in 1981.  (Lindekugel depo. at 133). 


In January 1981 the Social Security Administration required the employee to see its physician, John Davidson, M.D., to determine whether or not he was still disabled.  Dr. Davidson evaluated the employee in a report dated January 19, 1981, determining the employee had only a modest restriction of the cervical spine, a negative straight-leg raising test, and the ability to touch his palms to the floor while standing.  The Social Security Administration determined the employee was no longer disabled, and no longer entitled to social security disability benefits.  Those benefits were terminated in March 1981.  The employee testified in the September 7, 2000 hearing that Dr. Davidson advised the employee during the examination that he was able to return to work. 


The employee returned to Alaska where he was still a member of the Carpenter’s Union Local 1281.  Without being questioned by his union or his new employer of his history of disability, the employee was dispatched to work for Easley.  The employee worked at the job six days in October 1981. The employee testified at the September 7, 2000 hearing that he was able to perform all his duties at Easley.  He testified he would have been able to continue the work if he had not fallen, injuring himself.  He was paid the union rate of over $20.00 per hour. 


While working on October 8, 1981, the employee was carrying a 75-pound 4’ x 8’ sheet of 3/4-inch plywood when he stepped on a loose piece of conduit tubing and fell down, injuring his back again.  He has not been employed since then. He filed a claim against Easley.  Easley initially paid $21,665.85 in medical benefits, but controverted the claim on October 29, 1981.  Social Security disability benefits were reinstated shortly after the 1981 injury, and continue to be paid through the present.


The employee was again treated by Dr. Voke, who in an October 13, 1981 report recommended an L‑5 laminectomy followed by a bilateral Watkin's fusion, L4 to the sacrum.  The laminectomy was performed on February 2, 1982, and the fusion was performed on February 17, 1982.  At the September 7, 2000 hearing, the employee testified he has subsequently undergone repeated surgical intervention, undergoing a total of over 20 surgeries for his spine condition and its complications.


In a January 13, 1982 deposition (Dr. Voke depo. #1), Dr. Voke testified that after treating the employee for his 1976 injury, he felt the employee was permanently and totally disabled from work. (Dr. Voke depo. #1 at 6).  Dr. Voke did not think the employee should have returned to work at all after the 1976 injury.  (Id. at 7).   He asserted that the employee's October 1981 injury "reexacerbated [an] existing condition and . . . his original problem has prevailed and . . . nothing substantially happened as a result of this injury . . . ." (Id. at 8).  He believed there had been no change in the employee's condition.  (Id. at 9).  However, in a medical report dated January 26, 1984, Dr. Voke indicated the employee’s 1981 injury was an aggravation of the 1976 injury.


In a subsequent deposition on September 9, 1992 (Dr. Voke depo. #2), Dr. Voke acknowledged he did not know of the employee’s medical condition for the period 1979 to 1981. (Dr. Voke depo. #2 at 6).  Dr. Voke testified the 1981 injury did not change the employee's condition, it simply drove the employee to seek attention at Dr. Voke's office.  (Id. at 11).  Dr. Voke also acknowledged he would have released the employee to return to work after his sixth successful day working for Easley.  (Id. at 19).


In a deposition on August 9, 1994, physiatrist John S. Diggs, M.D., testified he saw the employee only once, on April 29, 1991, on referral for a rehabilitation treatment recommendation.   (Dr. Diggs depo. at 6, 9).  Dr. Diggs noted symptom magnification by the employee during his examination.  (Id. at 14-15).  Dr. Diggs testified the employee's accident in 1981 substantially worsened his condition, and triggered his need for additional surgery.  (Id. at 21, 40).  


In a deposition on August 8, 1994, general practitioner Richard Nollmeyer, M.D., testified he treated the employee from July 3, 1984 through December 7, 1986.  (Dr. Nollmeyer depo. at 6, 12). Dr. Nollmeyer testified that, from his review of the medical records and the patient's history, the employee was able to return to work in 1981 when he was employed by Easley.  (Id. at 17-18).  He referred the employee back to Dr. Voke for additional surgery in 1986.  (Id. at 32-33).  Dr. Nollmeyer testified that he found the employee's injury at Easley produced a drastic change.  (Id. at 18).  He testified that, but for the 1981 injury, the employee would not be in his present condition.  (Id. at 52, 54-55).


In a deposition on August 9, 1994, family practitioner Curt G. Kurtz, M.D., testified he treated the employee with a variety of pain control medications from September 26, 1985 through 1987.  (Dr. Kurtz depo. at 12).  Dr. Kurtz testified he was restricted by the state medical authorities from prescribing narcotics from 1990 through 1993.  (Id. at 9).  He testified the employee is unable to return to work.  (Id. at 126-128).  He found the employee's disabling condition is related to his 1981 injury at Easley. (Id. at 106-107, 138).  


In a third deposition taken on January 31, 1995 (Dr. Voke depo. # 3)
, Dr Voke testified the 1981 accident did not result in a new, detectable injury. (Dr. Voke depo. # 3 at 12).   He felt the 1981 accident "aggravated" the 1981 injury.   (Id. at 13, 19-20).  He said the employee could conceivably recover yet again, return to work, and be permanently totally disabled for a third time, but that would be "ridiculous".   (Id. at 24).  He felt the employee is permanently totally disabled.   (Id.).  Dr. Voke disagreed with Dr. Nollmeyer's opinion that the employee was disabled by the 1981 injury.  (Id. at 25).  Dr. Voke found nothing in the depositions of Drs. Kurtz and Diggs to alter his opinions.  (Id. at 28-29).  Dr. Voke believed that once permanently totally disabled, a worker can not become "un-permanently" totally disabled.   (Id. at 35).  He believed the employee was a "time bomb" when he tried to return to work in 1981.   (Id. at 47).       


After the third deposition, Dr. Voke signed an affidavit dated December 21, 1999.  In the affidavit, Dr. Voke referred to having read the Alaska Supreme Court’s 1999 decision on this case, in which the court ruled an injured worker can be permanently totally disabled more than one time.  He noted the medical reports of Dr. James and Dr. Davidson show the employee had improved significantly by 1981.  He affied he had not seen all of the employee’s medical records at the time he gave his earlier opinions concerning the significance of the 1981 injury.  He affied the employee suffered a significant worsening of his medical condition and disability as a result of the 1981 accident.


In his fourth deposition on March 14, 2000 (Dr. Voke depo. #4), Dr. Voke testified he carefully read and considered the December 21, 1999 affidavit before signing it.   (Dr. Voke depo. #4 at 37). Dr. Voke testified, from reviewing the evidence, it appears the employee did recuperate and improve somewhat before he returned to work in 1981.  (Id. at 47, 56-57).  He testified the employee did not suffer a new injury in 1981, but aggravated his 1976 injury.  (Id. at 38).  He testified the employee did get worse after the 1981 injury.  (Id. at 47).  Dr. Voke testified the employee should never have been released to work after the 1976 injury.   (Id. at 47, 56-57).


At the September 7, 2000 hearing, the employee testified he saw no doctors in 1980 because his condition was improving.  The employee testified that after his injury on October 8, 2000, he never recovered to his physical condition at the time he began the work with Easley.  He testified he has not been employed since that injury.  He testified his compensation rate from the 1976 injury with Fluor was $357.00 per week.  He testified he did not work from 1978 through 1980.  The employee also testified that he did not see Dr. Voke between January 8, 1979 and October 1981.


The employee eventually filed a claim for benefits against Easley, and Fluor was also joined in the action.  However, on the scheduled hearing date of May 12, 1983, the case was continued because a settlement was reached.  The hearing notes of the Workers' Compensation Board state that while on the record, the employee's attorney agreed to dismiss Fluor and its insurer from the claim with prejudice, and that the board approved the stipulation.  A compromise and release (C&R) settlement agreement was drafted and sent to the employee for his review.  On September 23, 1983 the employee wrote a lengthy letter to Insurer's attorney, Floyd Smith, and told Smith he would not accept the C&R as written.


Dr. Davidson attended the May 12, 1983 hearing as a witness, but was not able to testify because of the proposed settlement.  At the request of Easley’s attorney, Dr. Davidson signed an affidavit in which he stated the employee was physically able to return to work, and not in need of a fusion or other surgery at the time of Dr. Davidson’s examination of him on January 15, 1981.  (Dr. Davidson affidavit at 1, 3).  He affied he next examined the employee on October 20, 1982, and determined the employee’s injury at Easley was a substantial factor in his back condition and disability.  (Id. at 2, 4).  He believed that the employee may never be able to return to work.  (Id. at 2 ).  Fluor subsequently, and repeatedly objected to our consideration of this affidavit.  We admitted the affidavit into the record in AWCB Decision No. 00-0085 (May 3, 2000).  At the September 7, 2000 hearing, the parties stipulated they believe Dr. Davidson is now deceased. 


Settlement discussions between the employee and Easley fell apart, and another hearing was scheduled for March 14, 1984.  However, this case was also continued because another proposed settlement was reached.  A C&R was sent to the employee’s attorney Gil Johnson on May 24, 1984, but that C&R was never filed into the board's record.  During the following seven years the employee wrote the Workers’ Compensation Division numerous letters concerning his case.


Finally, a C&R between the employee and Easley was filed on October 9, 1990.   The settlement amount was $45,000.00 for the employee and his health care provider.  In exchange for this amount, the employee waived his right to all possible benefits under the Workers' Compensation Act, including payment for unpaid past and all future medical treatment.  We rejected that C&R as not being in the employee’s best interest.  AWCB Decision No. 91-0033 (February 6, 1991)   


The employee appealed our dismissal of Fluor, and Alaska Supreme Court reversed and remanded our decision, reinstating the employee’s claim against that employer. Lindekugel v. Fluor, 934 P.2d 1307 (Alaska 1997).  


The employee brought his claims against Easley to a hearing, and in Lindekugel v. George Easley Co., AWCB Decision No. 96-0406 (October 2, 1996), we concluded an injured worker can be permanently totally disabled only once.  We also analyzed the claim under the “last injurious exposure rule,” ultimately determined the employee failed to prove by the preponderance of the evidence that his work at Easley substantially aggravated his pre-existing condition, and denied the employee’s claim against that employer.  


The employee appealed our October 2, 1996 decision and order.  Ultimately, the Alaska Supreme Court reversed and remanded our decision. Lindekugel v. George Easley Co., 986 P.2d 877 (Alaska 1999).  The Court concluded an injured worker can be permanently totally disabled more than once, and reversed us on that point.  It found we properly applied the last injurious exposure rule in our analysis of the claim.  However, the Court found our October 2, 1996 decision and order was not clear whether our analysis of the case under the last injurious exposure was an independent ground to deny the employee’s claim against Easley.  Id. at 7.  Accordingly, it remanded the case to the board to reconsider the case under the last injurious exposure rule.  Id. at 8.


Fluor filed a petition with us, requesting we join Fluor and Easley, and the employee’s claims against those employers, into a single proceeding.  We heard the parties’ arguments on the petition to join on November 30, 1999.  In AWCB Decision No. 99-0244 (December 2, 1999) we joined the employee's claims against Easley and Fluor in accord with our regulation at 8 AAC 45.040(d).  


Eventually, a hearing was set for September 7, 2000 to consider the joined claims under the last injurious exposure rule, as directed by the Court.  In a prehearing conference held on August 22, 2000 the panel chairman, by agreement of the parties, modified the issues for the September 7, 2000 hearing, limiting the medical benefits issue to the question of general compensability.  The chairman ordered the parties to attempt to resolve any specific medical disputes during the 30 days following the filing of the decision and order on the case, during which time we would retain jurisdiction to decide any remaining disputes.  In the prehearing conference, the chairman refused to allow Easley to play the videotape of the third deposition of Dr. Voke during the hearing.  The chairman also refused to allow Fluor to read the transcript of the fourth deposition of Dr. Voke into the record during the hearing.  In the prehearing conference, Easley announced it would immediately file a Petition to Review to the Alaska Supreme Court concerning the chairman’s prehearing order refusing to allow the playing of the videotape.  However, Fluor did not file the Petition to Review.  The board panel reaffirmed these rulings at the beginning of the September 7, 2000 hearing. 


In the September 7, 2000 hearing Easley asserted that the hearing record should include the legal briefs from the various appellate proceedings though which this case passed.  The employee and Fluor preserved an objection to Easley attempting to file anything not already physically in the five boxes of case files.  We held the record open to allow the parties to inspect the files for those briefs by September 22, 2000.  On September 22, 2000, Easley filed three Superior Court briefs from 1997 and three Supreme Court briefs from 1998.  Both the employee and Fluor filed objections to the inclusion of these briefs into our hearing record.  We closed the record to consider this case when we next met, September 26, 2000.  


Because the six additional  briefs filed by Easley were part of the case history of the employee’s claim, we elected to incorporate them into the hearing record.  Nevertheless, we note they added no additional substantial evidence to the record, and did no more than reinforce the arguments made by the parties in September 7, 2000 hearing.  In this decision and order, we do not rely on these six briefs independently of the evidence and argument already in our record.


On August 31, 2000, the employee filed an affidavit itemizing $56,762.50 in actual attorney fees and $3,422.22 in legal costs.  These fees and costs covered the period the employee’s present attorney represented him from August 28, 1992 through August 31, 2000.  At the hearing on September 7, 2000, the employee filed a supplemental affidavit of $2,712.50 in attorney fees and $25.10 in costs. 



In his brief, and at the September 7, 2000 hearing, the employee contended he had recovered sufficiently to return to work by October 1981.  He argued that, but for his 1981 injury with Easley, he would not have needed the surgeries at the time or to the degree that he has.  He argued the medical opinions of Dr. Voke do not rebut the presumption of compensability.  He argued this injury was a substantial factor, aggravating and accelerating his disabling back condition, and that Easley should be found liable under the last injurious exposure rule.  


The employee argued he is entitled to PTD benefits and/or PTD benefits, medical benefits and related transportation costs, interest, and attorney fees and legal costs.  He requests attorney fees as itemized in his affidavits, or at the statutory minimum rate, whichever is greater.  Because he was on workers’ compensation benefits for the three years before his 1981 injury, he requested a compensation rate based either on the rate used for his 1979 injury, $357.00, or a rate based on the average 1540 hours per year he worked for the carpenters’ union from 1965 to 1976, at his wage at injury, which he asserted was $22.08 per hour.   


In its brief, and at the hearing, Easley argued that we fully adjudicated this matter in our October 2, 1996 decision and order, when we found Easley not liable under the last injurious exposure rule.  It argues no new evidence or argument have been presented, and we should reaffirm our 1996 decision.  It noted the employee's condition actually worsened between 1976 and 1979, and that Dr. Davidson did not release the employee to work in his 1981 medical report.  It argues the employee intentionally kept Easley in the dark about his severe injuries, intending to file a claim against Easley.  It argued the opinions of the employee’s primary treating physician, Dr. Voke, makes it clear the employee suffered no substantial permanent aggravation from his 1981 injury.  


In its brief, and at the hearing, Flour noted that the new evidence before us, Dr. Voke’s affidavit and his fourth deposition, make it clear the employee’s 1981 injury was a substantial factor in his subsequent disability.  It noted the employee performed his work with Easley successfully for six days.  It contended the employee was disabled from the work with Easley, not because he could not perform the work, but because he was injured in an accident.  It argued a reasonable person would consider the work at Easley to be a cause of the employee’s disability.  Consequently, Easley should be liable under the last injurious exposure rule.   


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
SCOPE OF THE REMAND

In general, we do not have authority to decide or act in a way contrary to a decision by the Alaska Supreme Court, or the superior courts.  Vetter v. Wagner, 576 P.2d 979, 980-981 (Alaska 1978).  Because the superior courts lack jurisdiction to make an initial determination of entitlement to benefits under the Alaska Workers’ Compensation Act, we bear the responsibility to decide issues of compensability. See Robles v. Providence Hospital, AWCB Decision No. 96-0432 (November 14, 1996), aff’d Robles v. Providence Hospital, 988 P.2d 592 (Alaska 1999); AS 23.30.110; AS 23.30.125.  Once the courts have remanded a case to us, the court’s decision is the controlling law of the case.  Vetter, 576 P.2d at 980-981.  
In the case before us, the Alaska Supreme Court specifically directed us in its remand to “give the board an opportunity to reconsider Easley’s liability” under the last injurious exposure rule.  Lindekugel v George Easley Co., 986 P.2d at 887.  We interpret the Court’s remand to direct us to reexamine all pertinent parts of the record, and to consider afresh any additional evidence necessary to decide this case under the last injurious exposure rule.


II.
LIABILITY UNDER THE LAST INJURIOUS EXPOSURE RULE

This case must be analyzed under the last injurious exposure rule adopted by the Alaska Supreme Court in Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979).  The rule applies when employment with successive employers may contribute to an employee's disability.  Veco, Inc. v. Wolfer, 693 P.2d 865, 868, n. 1, (Alaska 1985). This rule, combined with the presumption of compensability afforded by AS 23.30.120(a), "imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability."  Saling, 604 P.2d at 595, citing 4 A. Larson, The Law of Worker's Compensation, § 95.12 (1979).   In Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993), the Court stated: 


[T]wo determinations . . . must be made under this rule:  "(1) whether employment with the subsequent employer 'aggravated, accelerated, or combined with' a pre-existing condition; and, if so, (2) whether the aggravation, acceleration or combination was a 'legal cause' of the disability, i.e., 'a substantial factor in bringing about the harm",  (quoting Saling, 604 P.2d at 597, 598).


An aggravation, acceleration or combination is a substantial factor in the disability if it is shown that (1) "but for" the subsequent employment the disability would not have occurred, and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.  See State v. Abbott, 498 P.2d 712, 727 (Alaska 1971).  The Court expressly adopted the "but for" test in a last injurious exposure rule context in Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528, 533 (Alaska 1987).


"The question of whether the employment aggravated or accelerated a pre-existing disease or injury is one of fact to be determined by the Board and it is not the function of the court to reweigh the evidence or choose between competing inferences."  Peek 855 P.2d at 418.  "As we pointed out in Saling, under the ‘last injurious exposure' rule, an employee need not show that employment with the last employer was the legal cause of disability, only a legal cause of the disability."  Id. at 419, citing Saling, 604 P.2d at 598.  


In our analysis, we must first apply the statutory presumption of compensability.  AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, the (1) the claim comes within the provisions of this chapter. . . ."


The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."  Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, such as this one, lay evidence may be sufficiently probative to establish causation.  Wolfer, 693 P.2d at 871.  In this case, Easley is the most recent employer with possible liability for the disputed benefits.  We find the testimony of the employee and the opinions of the employee's treating physicians, Drs. Nollmeyer, Kurtz, and Diggs, concerning the aggravation of the employee's pre-existing injury by his 1981 accident at his work for Easley, is sufficient evidence to raise the presumption of compensability. 


We previously determined the medical records and affidavit of Dr. Davidson are admissible.  Nevertheless, we note, with regret, that it appears he is deceased and unavailable for examination concerning these records.  Because we have ample, consistent evidence from other physicians who have been cross-examined, we elect not to directly rely on Dr. Davidson's opinion concerning causation for purposes of this decision and order.     


Once the presumption attaches, substantial evidence must be produced showing the disability is not work-related.  Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980). 
There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work‑related permanent total disability; or (2) eliminating all reasonable possibilities that the disability is work‑related.  DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  Easley argues the testimony of Dr. Voke rebuts the presumption of compensability.  The employee and Fluor argue Dr. Voke’s testimony does not rebut  the presumption, but supports it. 


We find Dr. Voke’s expression of opinion changed somewhat over time, and the wording of his opinions did not always fit neatly within the legal framework for deciding last injurious exposure cases in Alaska.  Nevertheless, we find that in his affidavit, Dr. Voke clearly recognized the employee’s injury at Easley as a substantial factor aggravating and accelerating the employee’s disability and need for additional treatment.  Nowhere in Dr. Voke’s testimony or records can we find affirmative evidence showing that the employee’s 1981 injury at Easley did not cause work‑related disability, or evidence eliminating all reasonable possibilities that the disability is work‑related.   Nowhere else in the record of this case can we find substantial evidence, meeting the standards laid out by the court in DeYonge, rebutting the presumption of compensability against Easley.  We must conclude the presumption has not been rebutted, and Easley is liable for workers’ compensation benefits to the employee under the last injurious exposure rule. 


Even if we could find substantial evidence to rebut the presumption of compensablity against Easley, we would find the preponderance of the evidence indicates Easley is liable under the last injurious exposure rule.  If an employer produces substantial evidence the disability is not work-related, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence. Wolfer, 693 P.2d at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 

   
We have weighed the opinions of all the physicians, and considered the entire medical record.  We are persuaded the overwhelming preponderance of the medical evidence, especially the opinions of Drs. Nollmeyer, Kurtz, and Diggs, and the affidavit and fourth deposition of Dr. Voke, shows the employee's injury in his work at Easley was a substantial factor in the employee’s disability after October 8, 1981.


III.
PERMANENT TOTAL DISABILITY BENEFITS, TEMPORARY TOTAL



DISABILITY BENEFITS AND MEDICAL BENEFITS


The Alaska Workers' Compensation Act at AS 23.30.180 provides, in part: 

PERMANENT TOTAL DISABILITY. In case of total disability adjudged to be permanent 80 per cent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability....  [P]ermanent total disability is determined in accordance with the facts. 


AS 23.30.095(a) provides, in part:  

The employer shall furnish medical, surgical, and other attendance of treatment, nurse and hospital service, medicine,  crutches, and apparatus for the period which the nature of the injury or the process of recovery requires

. . . .


The employee makes a general claim for PTD benefits under AS 23.30.180, TTD benefits under AS 23.30.185, and medical treatment and related transportation under AS 23.30.095(a).  Because we find the employee's last injurious exposure claim against Easley is compensable, and because we find ample evidence of the employee’s work-related medical needs and the employee’s permanent total disability Drs. Nollmeyer, Kurtz, and Diggs, we find the presumption of compensability under AS 23.30.120(a) applies to the employee's claim for PTD and medical benefits.  Meek v. Unocal Corp., 914 P.2d 1276, 1279-80 (Alaska 1996).   


For the same reasons discussed in this decision’s discussion of the last injurious exposure rule, we cannot find substantial evidence in the record to rebut the presumption of his entitlement.  We conclude he is entitled to these specific benefits in accord with the Court's ruling in DeYonge v. NANA/Marriott, 1 P.3d at 96.  Because the unrebutted presumption attaches to the employee's claim for PTD benefits, we decline to consider his claim for TTD benefits.  


We will retain jurisdiction to resolve any disputes that may arise.  We direct the parties to report any remaining disputes concerning these benefits within 30 days following the filing of this decision and order. 


IV.
COMPENSATION RATE


At the time of the employee's injury AS 23.30.220 provided in pertinent part:


(2) the average weekly wage is that most favorable to the employee calculated by dividing 52 into the total wages earned, including self-employment, in any one of the three calendar years immediately preceding the injury;


 (3) if the board determines that the wage at the time of the injury cannot be fairly calculated under (2) of this section, or cannot otherwise be ascertained without undue hardship to the employee, the wage for calculating compensation shall be the usual wage for similar service rendered by paid employees under similar circumstances, as deter​mined by the board;....


The Alaska Supreme Court noted the former version of the statute at AS 23.30.220 seeks to "formulate a fair approximation of a claimant's probable future earning capacity during the period in which compen​sation benefits are to be paid."  Johnson v. RCA-OMS, Inc., 681 P.2d 905, 907 (Alaska 1984).  In Johnson, the Supreme Court held that we must use subsection (3) to calculate the average weekly wage of an employee whose wage at the time of injury was significantly higher than the calculation based on past wages under subsection (2) would reflect.  Johnson 681 P.2d at 907.  See also Deuser v. State, 697 P.2d 647 (Alaska 1985); State v. Gronroos, 697 P.2d 1047 (Alaska 1985); Brunke v. Rogers & Babler, 714 P.2d 795 (Alaska 1986).  Under Johnson, we must apply the substantial disparity test in determining if AS 23.30.220 subsection (2) or (3) should be applied to determine the employee's average weekly wage rate.  


The employee now requests a compensation rate based either on the rate used for his 1979 injury, $357.00.  In the alternative, he requests a rate based on the average 1540 hours per year he worked for the carpenters’ union from 1965 to 1976, at his apparent wage at injury, $22.08 per hour.   


In this case the employee did not work for the three years before his 1981 injury.  The employee's historical average weekly wage calculated under subsection (2) would be based on a period in which he received only workers’ compensation benefits or Social Security Administration disability benefits, which would clearly not reflect his expected earnings as a union carpenter.  We find there is a substantial disparity between the employee’s compensation rate calculated under AS 23.30.200(2) and the wages the employee would have received, but for his 1983 injury.  In accord with the Court’s decision in Johnson, we will calculate the employee’s compensation rate under AS 23.30.200(3).  


Under former AS 23.30.200(3), the wage for calculating compensation is the usual wage for similar service rendered by employees under similar circumstances.  Considering the limited evidence available to us, we find the most reliable, and fairest, “wage for similar services” is the employee’s own work as a carpenter for more than a decade before his 1976 injury.  


For the 1976 injury, Fluor calculated a weekly compensation rate of $357.00 based on the employee’s three preceding years of work as a carpenter.   We find this rate is a fair approximation of the employee’s probable earning capacity following his 1981 injury, and we will adopt this rate for that injury.  The employee’s compensation rate will be $357.00 per week.  We retain jurisdiction, and direct the parties to notify us within 30 days after the filing of this decision and order, us if any disputes remain over this issue.

        V.     INTEREST 

            8 AAC 45.142 provides, in part:


(a)  If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from  the due date of each unpaid installment of compensation.


(b) The employer shall pay interest . . . (3) . . . (C) to the provider if the medical benefits have not been paid.

          For injuries before July 1, 2000, our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate of 10.5% per annum,
 as provided at AS 45.45.010, from the date at which each installment of compensation, including medical compensation, is due.  See also, Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs, 860 P.2d at 1191.  The employee is entitled to interest from Easley on any outstanding time-loss benefits, medical benefits, or other benefits from the date on which those installments of benefits were due.  See Williamee v. Derrick Enterprises, AWCB Decision No. 98-0078 (March 27, 1998).  

           VI.     ATTORNEY FEES
 AS 23.30.145(b) provides:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation. . . .


(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.


8 AAC 45.180 provides, in part:

(d)(1) An request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended....

           We find the payment of the benefits claimed by the employee, was resisted by the action of Easley.  Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  The employee seeks an award of attorney's fee under subsection 145(b) or 145(a), whichever is greater, for the benefits obtained.  We found Easley liable for the claimed benefits.  Consequently, we can award fees and costs.  Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978).

          Subsection 145(a) provides the minimum amount of attorney fees we can award.  Subsection 145(b) requires the award of attorney's fee to be reasonable.  We have examined the record of this case, and the employee's written itemization of fees and costs.  In Gertlar v. H & H Contractors, Inc., AWCB Decision No. 97-0105 (May 12, 1997), we found fees similar to those claimed by the employee per hour to be a reasonable fee for a well-experienced workers' compensation attorney, considering his competence and expertise.

          Now, having considered the nature, length, and complexity of the services performed; the tenacious resistance of Easley, as well as the amount of benefits resulting from the services obtained, we find the time spent, the fees claimed, and the costs recorded were reasonable for the employee’s successful prosecution of this claim.  Thompson v. Alyeska Pipeline Service Co., AWCB Decision No. 98-0315 (December 14, 1998).  We will award $59,475.00 in reasonable attorney fees under AS 23.30.145(b) or the statutory minimum attorney fees under AS 23.30.145(a), whichever is greater, and $3,447.32 in legal costs under AS 23.30.145(b).   


ORDER

1.
George W. Easley, Co., is liable for all benefits due to the employee after October 8, 1981, under the last injurious exposure rule.  


2.
The employee is entitled to PTD benefits from George W. Easley, Co. from October 8, 1981 and continuing, under AS 23.30.180.  We retain jurisdiction, and direct the parties to notify us within 30 days after the filing of this decision and order, if any disputes remain over this issue.


3.
George W. Easley, Co. shall pay the employee’s time-loss benefits based a compensation rate of $357.00 per week under former AS 23.30.220(3).  We retain jurisdiction, and direct the parties to notify us within 30 days after the filing of this decision and order, if any disputes remain over this issue.


4.
The employee is entitled to medical benefits and related transportation costs from George W. Easley, Co. from October 8, 1981, and continuing, under AS 23.30.095(a).  We retain jurisdiction, and direct the parties to notify us within 30 days after the filing of this decision and order, if any disputes remain over this issue.


5.
George W. Easley, Co., shall pay interest on all unpaid benefits under 8 AAC 45.142.



6.
George W. Easley, Co., shall pay the employee $59,475.00 in attorney fees under AS 23.30.145(b) or attorney fees under AS 23.30.145(a), whichever is greater.  George W. Easley, Co., shall pay the employee $3,447.32 in legal costs under AS 23.30.145(b).



Dated at Anchorage, Alaska this 28th  day of September, 2000.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,






    
Designated Chairman







____________________________                                






S. T. Hagedorn, Member







____________________________                                  






John A. Abshire, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOHN H. LINDEKUGEL employee / applicant; v. EASLEY, GEORGE W. CO., employer, and PROVIDENCE WASHINTON INSURANCE CO., insurer; v. FLUOR DANIEL ALASKA, INC, employer, and ALASKA PACIFIC ASSURANCE, insurer / defendants; Case Nos. 198101012 and 198100384; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th   day of September, 2000.

                             

   _________________________________

      






Shirley A. DeBose, Clerk
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� The third deposition of Dr. Voke was filed with us in both video and transcript format.  The citations here are to the transcript page numbers.


� AS 23.30.155(p), effective July 1, 2000, sets a different rate of interest.
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