JOHN J. KAISER  v. TAM CONSTRUCTION INC

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

JOHN J. KAISER, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

TAM CONSTRUCTION INC,

                                                  Employer,

                                                   and 

ROYAL INSURANCE CO OF AMERICA,

                                                  Insurer,

                                                            Defendants.
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)
          FINAL

          DECISION AND ORDER

        AWCB Case No.  199514476
        AWCB Decision No. 00- 0206

         Filed with AWCB Anchorage, Alaska

         on October 3 , 2000


We heard the employee's claim for medical benefits, transportation costs, penalty, interest, and for a change of treating physician in Anchorage, Alaska, on September 20, 2000.  The employee represented himself; attorney Patricia Shake represented the employer and insurer (henceforth "employer").  We closed the record at the conclusion of the hearing.


ISSUES

1.
Is the employee entitled to additional medical benefits under AS 23.30.095(a) for a February 3, 1999 surgery at the Florida Spine Institute?


2.
Is the employee entitled to transportation cost reimbursement under 8 AAC 45.082 and 8 AAC 45.084 for travel to the Florida Spine Institute for surgery, and additional transportation cost reimbursement for travel to be evaluated in Seattle on November 23, 1998?


3.
Is the employee entitled to penalties under AS 23.30.155(e) for late payment of medical benefits for a magnetic resonance imaging (MRI) study performed at the Florida Spine Institute?


4.
Is the employee entitled to interest under 8 AAC 45.142 on late paid benefits?


5.
Is the employee entitled to select Andrew Maser, D.O., as his treating physician?


CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee injured his back using a sledgehammer while working as a pipelayer for the employer on April 25, 1995.  The employer provided temporary total disability (TTD) benefits and medical benefits.  The employee initially saw his family physician, Gary Child, D.O., who prescribed muscle relaxants, pain medication, anti-inflammatory medication, and physical therapy.  The employee left his work on February 15, 1996.  The employee saw numerous physicians, and the medical record of his case is complex.  We here address only those records relevant to the specific issues before us.


At the employer’s suggestion, he sought treatment from J. Michael James, M.D., in August 1995.  Dr James prescribed continued physical therapy, and then a work-hardening program.  At the September 20, 2000 hearing, the employee testified the work-hardening re-injured him.  On July 8, 1995 and February 28, 1996 the employee underwent magnetic resonance imaging (MRI) studies, which revealed a central protrusion at L4-5, and desiccation at L4-5 and L5-S1.  Dr. James found the employee medically stable on March 4, 1996, without any ratable impairment under the American Medical Association Guides to the Evaluation of Permanent Impairment, Fourth Edition (AMA Guides), and released the employee to his former work.  


The employee began to be treated for depression by psychologist Ronald Ohlson, Ph.D., in March 1996.  In an October 9, 1996 report, Dr. Ohlson diagnosed the employee to suffer from Major Depression.  Dr. Child referred the employee to anesthesiologist Robert Swift, M.D., for facet injections and pain management in June 1996.  Dr Swift prescribed epidural steroids, Paxil, Percocet, and Crisoprodol.  Dr. Swift referred the employee to orthopedic surgeon Davis Peterson, M.D.


The employee saw orthopedic surgeon Reginald Knight, M.D., in Seattle for a second opinion on October 10, 1996.  Dr. Knight found the employee suffered chronic pain syndrome secondary to chronic musculoskeletal strain.  He restricted the employee from work, and recommended an inpatient pain management program.


At the request of the employer, orthopedic surgeon Douglas Smith, M.D., examined the employee on November 13, 1996.  In his December 20, 1996 report, Dr. Smith found the employee suffered from chronic low back pain, and possible chronic pain syndrome.  Dr. Smith indicated the employee should continue to receive anti-depressants and possibly anti-inflamatories, but should not receive narcotic medication or undergo surgery.  Dr. Smith recommended the employee undergo a psychological evaluation and take the Minnesota Multiphasic Personality Inventory (MMPI) to determine if he needed treatment for a chronic pain syndrome.  He determined the employee was medically stable on December 20, 1996, and rated him to have an impairment of 5 percent under the AMA Guides.  He released the employee to light or medium-duty work.


The parties became embroiled in a series of disputes concerning the employee's medical care and other issues.  The employee retained Michael Jensen, Esq., as his attorney for this claim.  On January 19, 1996 we approved a partial compromise and release agreement (C&R) between the parties, setting the employee’s compensation rate.  On April 27, 1998 we approved a comprehensive C&R between the parties, in which the employee waived all benefits except certain medical benefits, in exchange for $75,000.00 to the employee and the payment of certain medical bills, plus attorney fees and costs.  The 1998 C&R noted the employee refused psychological testing and refused referral to a pain clinic.  In the 1998 C&R, the employee specifically waived entitlement to narcotic drugs, tranquilizers, epidural steroid or facet injections, chiropractic care, chronic pain programs, or pain clinics.  The C&R specified that Dr. Peterson was to be the employee’s treating physician, or another board-certified orthopedic surgeon agreed to by the employer.  The C&R specified that disputes over the choice of treating physician could be brought to us for resolution.  The C&R specified the employer would be liable only for treatment ordered by Dr. Peterson (or his agreed replacement) or by his referral.  Mr. Jensen withdrew from representing the employee on June 19, 1998. 


Because the employee was planning to visit his sister in Florida, he arranged to have an MRI performed on June 1, 1998 at the Florida Spine Institute.  He sent his credit card receipt for the testing to the employer on or about September 16, 1998. At our September 20, 2000 hearing the adjuster testified she received the medical report and a bill in the amount of $1,170.00 for the MRI from the Florida Spine Institute on September 14, 1998.  She contacted Dr. Peterson for confirmation of his approval of the testing.  She had the bill reviewed under our Usual, Customary and Reasonable Fee Schedule, and paid the institute  the $517.70 due under the fee schedule in a check dated September 24, 1998.  She testified she called the Florida Spine Institute the same day, and arranged for them to repay the employee, who had paid $900.00 on the bill.  She testified the institute confirmed on October 26, 1998 the employee had been repaid in full.


Dr. Peterson sent the employee to Shawn Hadley, M.D., for an electromyogram (EMG), which revealed no abnormalities.  (Dr. Peterson report dated July 23, 1998.)  He then sent the employee to Edward Tang, M.D., for a discogram.  In a report dated August 25, 1998, Dr. Peterson noted the discogram showed a radial tear at L4-5, and the employee showed a pain response at L5-S1.  On  the same day, Dr. Peterson referred the employee to Dr. Knight for an evaluation and for treatment recommendations.


Dr. Knight examined the employee on November 23, 1998.  In his November 23, 1998 report, Dr. Knight found the employee was not a good surgical candidate, and recommended the employee attend a pain management program.  A dispute arose over the employee’s travel to this evaluation.  The employer found a ticket for $247.00, and left a message for the employee to that effect.  The employee did not respond to the adjuster, but purchased and used a ticket costing $551.00.  The employer reimbursed the employee $247.00 for his travel.  At the hearing the employee testified the ticket he used had the cheapest fare that would fit within the schedule of his various responsibilities.


In a report dated December 10, 1998, Dr. Peterson concurred with the opinion of Dr. Knight.  Although he noted the employee would not have a pain management program covered through workers’ compensation benefits, Dr. Peterson still recommended going through such a program, and did not feel the employee was a surgical candidate.  He referred the employee to a pain management program at the Virginia Mason Center.  In his deposition on March 9, 2000, Dr. Peterson testified he had recommended the employee attend a pain clinic based on his judgment of the employee’s medical need, not based on his financial resources.  (Dr. Peterson depo. at 22, 40.)   In a letter to the employee, dated January 29, 1999, Dr. Peterson specifically warned the employee against surgery.  He noted the employer would not pay for a pain clinic, but still recommended the employee undergo a pain management program.

   
Nevertheless, the employee elected to undergo surgery at the Florida Pain Clinic.  Andrew Maser, D.O., of the Florida Spine Institute surgically installed lordotic cages at L5-S1 on February 3, 1999.  At the September 20, 2000 hearing, the employee testified he had chosen surgery because three years of physical therapy and chiropractic care had not been effective.  He contended Dr. Peterson first considered surgery, then changed his mind.  He testified the employer's insurance adjuster had improperly influenced Dr. Peterson by informing the doctor that the insurer had paid money in the settlement for the employee's waiver of pain management clinic.  He testified the employer had improperly influenced the opinion of Dr. Knight by writing a letter of inquiry regarding his examination.  The employee testified he felt Dr. Peterson's opinion would sway local physicians, so he had not attempted to change his treating physician to get a referral for the surgery.  He testified the surgery had been successful in relieving his pain.    


At the hearing, the employee attempted to read into the record transcripts of his audiotaping of Dr. Peterson, but the employer objected that the employee has consistently refused to release these tapes or transcripts.  The employee responded the tapes and transcripts are his confidential work product.  Because the employee had refused the employer's discovery requests concerning these tapes, we excluded them from the record, in accord with 8 AAC 45.054(d). 


On March 18, 1999 the employee again saw Dr. Peterson for a follow-up to the surgery.  Dr. Peterson noted the employee was much improved, though he still suffered some radiating pains from the S1 level of the spine.  In a letter to the employee dated March 24, 1999, Dr. Peterson refused further treatment of the employee, and referred him to Dr. Maser for follow-up.


In a May 1, 1999 letter to the employer’s insurance adjuster, the employee requested to change his treating physician to Dr. Maser.  In a letter dated May 18, 1999, the employer denied his request because of the remoteness of Dr. Maser.  The employer requested the employee choose a more local orthopedic surgeon.  In a prehearing conference on October 20, 1999, the employee requested to change his treating physician to Dr. Swift, but the employer refused because Dr. Swift is an anesthesiologist.  At the hearing the employee requested Dr. Maser or Dr. Child be designated as his treating physician.


On August 19, 1999, the employee filed a Workers’ Compensation Claim for  medical benefits, transportation costs, penalty, interest, and for a change of treating physician. On May 2, 2000, the employee filed a Workers’ Compensation Claim requesting the 1998 C&R be overturned, and requesting a variety of benefits.   The employee’s August 19, 2000 claim was set for a hearing on September 20, 2000.  


On July 19, 2000, the employer filed a petition to compel the employee to sign releases and to respond to discovery requests.  On August 20, 2000, the employer filed a petition to continue the September 20, 2000 hearing, because the employee has signed no releases in the past two years.  At the beginning of the September 20, 2000 hearing, we considered, but denied the petition to continue, based on our finding that the record was adequately developed to proceed. 

At the hearing, the employee asserted the record of this case, combined with his testimony, supplies substantial evidence that his surgery was reasonable and necessary.  He argued he is entitled to medical benefits for his February 3, 1999 back surgery, additional transportation costs for the MRI in Seattle, penalty for the late payment of his MRI in Florida, and interest.  He argued he should be permitted to designate Dr. Maser as his treating physician.  He agreed traveling to Florida for treatment would be unreasonable, but he testified he does not need additional surgery, he simply needs his other medical services coordinated and approved. 


The employer argued the employee had not complied with the terms of the 1998 C&R, and the employer is not liable for the surgery or any associated costs.  It argued the employee had been paid a reasonable amount for his travel to the MRI in Seattle; and it argued it had timely paid the medical provider for the MRI in Florida.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
IS THE EMPLOYEE'S SURGERY COMPENSABLE UNDER THE  


TERMS  OF THE COMPROMISE AND RELEASE?

AS 23.30.012 provides for our review of settlement agreements:


At any time after death, or after 30 days subsequent to the date of injury, the employer and the employee . . . have the right to reach an agreement in regard to a claim for injury . . . under this chapter . . . but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump‑sum settlements when it appears to be in the best interest of the employee.  


In Olsen Logging Co. v. Lawson, 856 P.2d 1155 (Alaska 1993), the Alaska Supreme Court held that under AS 23.30.012, approved settlement agreements "have the same legal effect as awards, except that they are more difficult to set aside." (Emphasis added).  Id. at 1158. The court held that the provision of §012, exempting approved C&R agreements from modification for changed conditions or mistakes of fact under §130, was an expression of legislative intent that approved settlement agreements may not be modified on those grounds.  The Court held that the board panel must enforce the terms of that approved C&R, despite the board's findings that the employee lacked judgment and foresight due to a brain injury, was disadvantaged by financial distress, was represented by an out‑of‑state attorney who might not be expert in Alaska workers' compensation law, was paid a lump‑sum settlement which was insignificant compared to the potential liability, and that the parties made a mutual mistake.  


Additionally, the court in Olsen specifically found we do not have authority to modify the terms of an agreed settlement under AS 23.30.130 for a mistake of fact or change of conditions..  Id., at 1159; AS 23.30.130.  We have consistently followed Olsen.  See, Williams v. Knik Sweeping, AWCB Decision No. 99-0298 (December 1, 1998);  Costlow v. State of Alaska, AWCB Decision No. 94-0025 (February 18, 1994);  Davenport v. K & L Distributors, Inc., AWCB Decision No. 93-0332 (December 22, 1993)).


Based on the Olsen decision, and the plain wording of AS 23.30.012, we find we are compelled to examine the employee's claims for medical benefits, transportation costs, interest, penalties, and his request to change his treating physician under the terms of his 1998 C&R. 


We find the terms of the C&R are specific and unambiguous that the employee's medical treatment would be compensable only if ordered by his designated treating physician at the time, Dr. Peterson.  We find the record is clear that Dr. Peterson recommended against surgery.  The employee alleges the insurer improperly influenced his physician by providing inaccurate information gave his physician inaccurate information concerning the C&R.  Nevertheless, based on Dr. Peterson's deposition testimony, we find his treatment recommendation was based on his evaluation of the employee's medical needs, not on the terms of the employee's settlement of his workers' compensation benefits.  By the plain terms of the C&R, we must find the employee's February 3, 2000 surgery and related transportation costs are not compensable.  AS 23.30.012.


II.
TRANSPORTATION COSTS TO THE EVALUATION BY DR. KNIGHT

8 AAC 45.082(d) provides, in part:  "Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 14 days after the employer receives . . .  an itemization of the dates of travel and transportation expenses for each date of travel."  In addition, 8 AAC 45.084(C) provides that employees must use "the most reasonable and efficient means of transportation under the circumstances", and that if the employer "demonstrates" in a hearing that the employee failed to do so, we may award the reasonable rate.  


Although the employer found a ticket for $247.00, the employee testified the $551.00 ticket he used had the cheapest fare that would fit within the schedule of his responsibilities.  We find the employee's testimony is sufficient evidence to indicate the ticket he used was reasonable under the circumstances.  Because the employer has not demonstrated the fare was unreasonable, we find the full ticket price is reimbursable.  Accordingly, we will award the employee $304.00, under 8 AAC 45.082 and 8 AAC 45.084, in reimbursement for travel related to his November 23, 1998 medical examination.


III.
PENALTIES

AS 23.30.155 provides, in part:

   

(d)  . . . If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . .   



(e)  If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and 
in addition to, the installment, unless notice is filed under 
(d) of this section . . . .

Our regulation at 8 AAC 45.082(d) provides, in part:

   
Medical bills for an employee's treatment are due and payable within 14 days after the date the employer received the medical provider's bill and a completed report on form 07-6102. . . . 



(1)
a medical bill or if the medical bill is not paid in full as billed, the employer shall tell the employee and medical provider in writing the reasons for not paying all or a part of the bill or the reason for delay in the payment within 14 days of receipt of the bill and completed report on form 07-6102.


Also, AS 23.30.095(c) requires that medical providers submit a bill and a medical report to the employer within 14days of rendering the treatment or service.  If the bill and/or report are submitted more than 14 days after the service, we can excuse the lateness in the interest of justice.


Medical benefits are "compensation" for purposes of AS 23.30.155.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1191 (Alaska 1993).  Medical benefits are due on the 14th day after the employer receives each medical bill and medical report ("Physicians Report").  8 AAC 45.082(d).  To avoid a penalty under AS 23.30.155(e), the employer must file a controversion within 21 days after receiving the disputed medical bill or bills.  


We have consistently ruled that, under 8 AAC 45.082(d), no bill is due until 14 days after the bill and medical report are received.  We have also ruled that no penalties are due on bills for which the employer has not received the medical report within 14 days of the medical service, as required by AS 23.30.095(c).  See Williams v. Knik Sweeping, AWCB Decision No. 99-0298 (December 1, 1998); Carney v. Carr-Gottstein Foods Co., AWCB Decision No. 94-0044 (March 3, 1994) and Kuehn v. Omega Pizza, AWCB Decision No. 90-0313 (December 31, 1990).  We here reconfirm that interpretation of AS 23.30.095(c) and 8 AAC 45.082(d).


In the present case, the employee is claiming a penalty for a late payment of the bill for his June 1, 1998 MRI in Florida.  Although the employee notified the employer that he had paid $900.00 toward his testing at the Florida Spine Institute, the employer actually received the required medical report and bill from the institute.  Based on the testimony of the adjuster, we find the employer received the medical report and bill from the institute on September 14, 1998, in the amount of $1,170.00.  The employer paid the institute the $517.70 due under our UCR fee schedule on September 24, 1998.  We find this was a timely payment of benefits under 8 AAC 45.082(d) and AS 23.30.155(e).


Additionally, we note the medical provider did not submit a medical report and bill until nearly three and a half months after the medical testing.  Under the rationale of Carney and Kuehn, no penalty could be due on that bill, in any event.  AS 23.30.095(c).  We will deny and dismiss the employee’s claim for penalties.


IV.
INTEREST 


8 AAC 45.142 provides, in part:



(a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under 
an order issued by the board, interest on the compensation 
awarded must be paid from the due date of each unpaid installment of compensation.


For injuries which occurred before July 1, 2000, our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate of 10.5% per annum, as provided at AS 45.45.010, from the date at which each installment of compensation, including medical compensation, is due
.  See also, Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Child v. Copper Valley Electrical Association 860 P.2d at 1191.  Accordingly, the employee is entitled to interest on the $304.00 of medical transportation cost we awarded for his travel to Seattle, calculated from the date at which the reimbursement of the cost was due.


V.
CHANGE OF TREATING PHYSICIAN 


Neither Dr. Swift nor Dr. Child are board-certified orthopedic surgeons.  Consequently, neither qualify to be the employee’s treating physician under the terms of the 1998 C&R.


The employer’s objection to the remoteness of Dr. Maser expresses a legitimate concern.  Nevertheless, the employee testified that he does not need additional surgery, but simply needs his other medical services coordinated and approved.  We also note Dr. Peterson specifically referred the employee to the care of his surgeon, Dr. Maser, for follow-up to his back operation.  Based on the employee's testimony and Dr. Peterson's referral, we find Dr. Maser is a reasonable choice.  In accord with the terms of the parties’ 1998 C&R, we designate Dr. Andrew Maser as the employee’s treating physician. 

We agree with the employee that traveling to Florida for treatment would be unreasonable, and we note that practical difficulties may result from Dr. Maser’s remoteness.  Accordingly, we will retain jurisdiction concerning any disputes that may arise over this issue.

ORDER

1.
The employee’s claim for medical benefits under AS 23.30.095(a) for his February 3, 1999 back surgery, and related transportation costs, is denied and dismissed.


2.
The employer shall reimburse the employee $304.00 in additional medical transportation costs under 8 AAC 45.082 and 8 AAC 45.084, for his attendance at an examination on November 23, 1998, in accord with this decision and order.


3.
The employee's claim for penalties under AS 23.30.155(e) is denied and dismissed.


4.
The employer shall pay the employee interest under 8 AAC 45.142, on the $304.00 in additional transportation costs in accord with this decision and order.


5.
In accord with the terms of the parties’ 1998 C&R, we designate Andrew Maser, D.O., as the employee’s treating physician.  We retain jurisdiction over any disputes that may arise over this issue.


Dated at Anchorage, Alaska this 3rd day of October, 2000.





ALASKA WORKERS' COMPENSATION BOARD
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William Walters,






    
Designated Chairman
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Harriet M. Lawlor, Member







____________________________                                  






Robin E. Ward, Member


If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     
If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOHN J. KAISER employee / applicant; v. TAM CONSTRUCTION INC, employer; ROYAL INSURANCE CO OF AMERICA, insurer / defendants; Case No. 199514476; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd  day of October, 2000.

                             

   _________________________________

      






Shirley A. DeBose, Clerk
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� AS 23.30.155(p) provides a different rate of interest for injuries on or after July 1, 2000.
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