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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

THOMAS A. OLEKSZYK, 

                                                  Employee, 

                                                            Appellant

                                                   v. 

SMYTH MOVING SERVICE INC.,

                                                  Employer,

                                                   and 

FREMONT INDUSTRIAL INDEMNITY 

COMPANY,

                                                  Insurer,

                                                            Appellees
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          FINAL

          DECISION AND ORDER

        AWCB Case No. 199905284
        AWCB Decision No.  00-0207

         Filed with AWCB Anchorage, Alaska

         October  3, 2000


We heard the employee’s appeal of the Reemployment Benefits Administrator’s (“RBA”) decision denying eligibility for reemployment benefits on August 24, 2000 at Anchorage, Alaska.  The employee represented himself.  Attorney Joseph Cooper represented the employer.  We held the record open until September 11, 2000 to receive additional medical records.  We closed the record when we next met on September 13, 2000. 


ISSUE


Was the RBA’s determination that the employee is not eligible for reemployment benefits under AS 23.30.041(e) an abuse of discretion?


SUMMARY OF THE EVIDENCE

The employee reported injuries to his lower back, left hand, knee and foot after he slipped on ice on March 25, 1999 while working for the employer as a driver/packer.
  The employee initially went to see David Driggers, M.D., who diagnosed a low back strain and prescribed physical therapy.  On May 3, 1999, Dr. Driggers told the employee he may have lower back pain for the rest of his life and should probably find a job that does not involve heavy lifting.  


On May 13, 1999, the employee was referred to Byron Perkins, D.O. for an osteopathic evaluation.  Dr. Perkins treated the employee with osteopathic manipulation therapy (“OMT”) and diagnosed “chronic left sacroiliac strain, right TMJ syndrome, somatic dysfunction – lumbosacral, thoracic, cervical spine and TMJ, and myofascial pain syndrome.”  According to Dr. Perkins’ report, the employee was released for light-duty work, but the employer indicated there was none available.  The employee returned on May 27, 1999 and stated he felt better since the OMT treatment, which he underwent again.  Dr. Perkins determined the employee could perform light-duty work with a 25 pound weight restriction.  


On May 22, 1999, William Mayhall, M.D., examined the employee at the employer’s request.  Dr. Mayhall concluded the employee appeared to have fallen on his back, suffering a contusion and perhaps lumbosacral strain.  During the examination, the employee indicated his job with the employer involved lifting heavy items such as grand pianos and saunas.  Dr. Mayhall stated the employee could return to work in the medium-duty category without repetitive lifting, and he believed the employee could progress to heavy-duty work with intensive work hardening.  Dr. Mayhall estimated the employee’s return to full duty in four to six weeks after an exercise and rehabilitation program.


In June and July of 1999, Dr. Perkins continued to treat the employee for complaints of back pain and other complaints.  He recommended home exercises and additional OMT.  Dr. Perkins also gave the employee a prescription to the Dimond Athletic Club to begin a rehabilitation program.


Dr. Mayhall reexamined the employee in July of 1999, and the employee’s chief complaint was neck pain with some lower back pain, which radiated down his left leg.  He noted x-rays showed mild cervical disc degeneration and low back disc space narrowing.  He recommended no further treatment aside from conditioning.  Dr. Mayhall felt the employee could not return to his job with the employer but could return to medium work and lift 30-40 pounds.  However, Dr. Mayhall recommended a physical capacities evaluation (“PCE”) to confirm this.  Dr. Mayhall also stated a permanent impairment rating should not be performed until after the PCE.


Both the employee and the employer requested a reemployment benefits eligibility evaluation, and rehabilitation specialist Linda Lau was assigned to complete the evaluation.  Specialist Lau interviewed the employee and determined his job at the time of injury corresponded to the Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles (“SCODDOT”) job description of van driver.  Specialist Lau also noted the employee’s prior work as an asbestos removal worker and a tank truck driver.  She forwarded SCODDOT job descriptions for the above three jobs to Dr. Perkins.


On August 19, 1999 and August 20, 1999, Dr. Perkins reviewed the various job descriptions and determined the employee could return to work as an asbestos removal worker and a tank truck driver, though he could not return to work as a van driver.
  On the SCODDOT forms for van driver and asbestos removal worker, Dr. Perkins indicated he was uncertain whether the employee had a ratable permanent impairment.  However, on the SCODDOT form for tank truck driver, he predicted the employee would not have a ratable permanent impairment.  Dr. Perkins also determined the employee was medically stable and could return to medium-duty work with lifting up to 25 pounds on August 19, 1999.


Thereafter, Specialist Lau recommended the employee be found not eligible for reemployment benefits.  On September 21, 1999 RBA, Douglas Saltzman determined the employee was not entitled to reemployment benefits based on Dr. Perkins’ opinion that the employee could return to two jobs in his past work history.  RBA Saltzman also noted Dr. Perkins predicted he would not have a permanent partial impairment (“PPI”) rating.  On September 29, 1999, the employee requested review of the RBA decision.


In a letter dated October 11, 1999, Dr. Perkins confirmed he did not believe the employee had a ratable permanent impairment, but he would defer to Dr. Mayhall and refer the employee for a PPI rating.  Dr. Perkins stated he did not do PPI ratings.  On October 29, 1999, the employee went to see Larry Levine, M.D., who ordered MRI studies and recommended a work hardening program to get the employee back to work.  An MRI of the lumbosacral spine on November 1, 1999 revealed a disc protrusion with mass effect upon the exiting right L4 nerve root and a protrusion at L5-S1 with slight displacement of the nerve root.  Dr. Levine reevaluated the employee on November 3, 1999.  According to Dr. Levine, “I believe this MRI study certainly can explain some of his symptomology and could be the pain generator site.”  Dr. Levine further restricted the employee from heavy labor, specifically, lifting beyond 50 pounds, and he stated the employee should consider retraining or work reconditioning.  However, Dr. Levine also suggested the employee seek treatment elsewhere, as he perceived his evaluations with the employee as problematic.


Therefore, the employee returned to Dr. Driggers, who stated he would write another six-week work release, so the employee could receive treatment at the Spine Therapy Clinic. However, Dr. Driggers also stated the employee would need to find a new primary care physician within that six-week period.
  


On January 26, 2000, the employee went to Edward Barrington, M.D., for evaluation of a permanent impairment.  In terms of his cervical spine, Dr. Barrington felt the employee would improve with spinal manipulation therapy, though he could rate his cervical spine with a 5% whole person PPI rating.  As for the lumbosacral spine, Dr. Barrington stated that while the employee had a positive MRI for a disc injury, he showed no overt signs of radiculopathy.  Therefore, he rated the lumbosacral spine with a 5% whole person impairment for muscle spasm and guarding.  As a result, Dr. Barrington calculated a combined 5% whole person impairment.


The employee returned to Dr. Barrington on April 10, 2000 for continued back pain, and Dr. Barrington recommended epidural injections to reduce the swelling at L4-5.  Dr. Barrington also agreed to refer the employee for a surgical consult.  In May of 2000, Edward Tang, M.D., performed an epidural injection.


On June 1, 2000, psychiatrist Eugene Klecan, M.D., evaluated the employee at the employer’s request.  Dr. Klecan diagnosed the employee with a personality disorder, but no psychiatric disorder.  Dr. Klecan also determined the employee’s subjective complaints of pain are not due to a true physical or musculoskeletal condition.  


On June 29, 2000, a PCE was performed by INRTEK – Injury Reduction Technology.  According to the PCE report, the employee was cooperative, and consistency indicated valid test results.  The employee was found capable of performing a maximum of  light work.  Moreover, Dr. Perkins examined the employee again on August 24, 2000.  He determined that the employee had a chronic thoracic strain and was limited to light-duty work without excessive bending and twisting and with no climbing or overhead work.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
REEMPLOYMENT BENEFITS DECISION

A.
STANDARD OF REVIEW

Under AS 23.30.041(d), we must uphold a decision of the RBA absent, “an abuse of discretion on the administrator’s part.” The Alaska Supreme Court has stated abuse of discretion consists of, “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.” Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979) (footnote omitted).  Additionally, an agency’s failure to properly apply the controlling law may also be considered an abuse of discretion. Manthey v Collier, 367 P.2d 884 (Alaska 1962).


In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence...If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) the substantial evidence in light of the whole record.

AS. 44.62.570.


On appeal to the courts, our decision reviewing the RBA’s determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  The Board’s concern with meeting that standard on appeal leads it to apply a substantial evidence standard in our review of an RBA determination.


Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order...must be upheld.” Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted).

B.
ELIGIBILITY FOR REEMPLOYMENT BENEFITS UNDER AS 23.30.041

AS 23.30.041 provides, in part:

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the United States Department of Labor’s, “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles” for:

(1) the employee’s job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of  Labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles.”


Determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the hearing.  This practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the hearings.  See, Kelley v. Sonic Cable Television, 3AN 89-6531 CIV (Alaska Ct. of Appeals, February 2, 1991); Quirk v. Anchorage School District, 3AN-90-4509 CIV (Alaska Ct. of Appeals, August 21, 1991).
Nevertheless, our regulation, 8 AAC 45.070(b)(1)(A), states the Board will not consider additional evidence, if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence. See Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999).


In this case, new evidence concerning the employee’s physical condition was presented by both the employee and the employer.  Specifically, all of the medical records cited above and dated after the RBA’s September 21, 1999 determination is new evidence.  Given that these medical records were first available after the RBA determination, under 8 AAC 45.070(b)(1)(A), we find this evidence is not barred by the due diligence standard.  Accordingly, we conclude we are permitted to consider this new evidence.


We find specialist Lau relied heavily on Dr. Perkins’ August 1999 approval of the employee’s return to the jobs of asbestos removal worker and tank truck driver, when she recommended the employee be found ineligible for reemployment benefits.  However, we find the opinions offered by Dr. Perkins are inconsistent.  First, in August of 1999, Dr. Perkins apparently restricted the employee to medium work and, at the same time, approved the employee’s return work as an asbestos removal worker.  According to the SCODDOT job description, the job of asbestos removal worker is a heavy job.  We note the law explicitly requires us to use the SCODDOT descriptions. Konecky v. Camco Wireline Inc., 920 P.2d 277, 283 (Alaska 1996).  In addition, while Dr. Perkins released the employee to medium work, he also limited him to lifting 25 pounds.  Thus, Dr. Perkins effectively limited the employee to less than medium work.  


Furthermore, in his recent report, Dr. Perkins determined that the employee had a chronic thoracic strain and was limited to light-duty work without excessive bending and twisting and with no climbing or overhead work.  Dr. Perkins’ recent restriction to light work contradicts his earlier approval of the employee’s return to the jobs of tank truck driver and asbestos removal worker, though the June 2000 PCE supports a light work restriction.  We also note specialist Lau failed to conduct a labor market survey for the jobs of asbestos removal worker and tank truck driver in her eligibility evaluation.

In short, we find Dr. Perkins has offered contradictory and inconsistent opinions. We have previously remanded an RBA determination that was based on conflicting opinions offered by a single physician. See, Pearson v. G.B.R. Equipment Inc., AWCB Decision No. 00-0092 (May 10, 2000).  In addition, the RBA also found the employee was ineligible for reemployment benefits because his treating physician determined he would not have a permanent impairment rating.  However, we find Dr. Perkins, once again, equivocated on the matter of a permanent impairment, and he admitted he did not do disability ratings.  On the other hand, Dr. Barrington found the employee had a 5% PPI rating.


Consequently, after reviewing the record as a whole, we cannot find substantial evidence in the record to support the RBA’s determination. Therefore, we conclude we must remand this determination to the RBA for further investigation.


ORDER

The Reemployment Benefits Administrator’s September 21, 1999 determination finding the employee not eligible for reemployment benefits is remanded under AS 23.30.041(e).


Dated at Anchorage, Alaska this     day of October, 2000.
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Marc D. Stemp, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of THOMAS A. OLEKSZYK employee/appellant; v. SMYTH MOVING SERVICE INC., employer; FREMONT INDUSTRIAL INDEMNITY COMPANY, insurer/appellants; Case No. 199905284; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this      day of October, 2000.

                             

   _________________________________

      





        Serafine Bourne, Clerk
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� Report of Injury dated 3/31/99.


� Dr. Perkins’ reports dated 6/14/99 and 7/15/99.


� According to the SCODDOT job descriptions, asbestos removal worker is a heavy job, tank truck driver is medium job, and van driver is a very heavy job.


� Dr. Perkins’ report dated 2/7/00.


� Dr. Driggers’ 12/17/99 report.
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