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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

STEVE A. PEARSON, 

                                                  Employee, 

                                                            Appellee

                                                   v. 

G.B.R. EQUIPMENT INC,

                                                  Employer,

                                                   and 

ACE PROPERTY & CASUALTY INS CO,

                                                  Insurer,

                                                            Appellants.
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          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No. 199912518
        AWCB Decision No.  00-0210

         Filed In Anchorage, Alaska

         October 9, 2000


We heard the employer’s request for review of the Reemployment Benefits Administrator’s (RBA) decision finding the employee eligible for reemployment benefits at Anchorage, Alaska on September 8, 2000.  The employee represents himself.  Attorney Tasha Porcello represents the employer.  We closed the record at the conclusion of the hearing.


ISSUE

Did the RBA abuse his discretion by determining that the employee was eligible for reemployment benefits under AS 23.30.041(e)?

SUMMARY OF THE EVIDENCE

On or about July 6, 1999, the employee developed a blister on his left foot.  On July 8, 1999, the employee was admitted to Providence Hospital, where he remained until July 13, 1999.  The employee was treated by Robert Bundtzen, M.D., who diagnosed:

1. Acute cellulitis of the plantar surface, with extensive ulceration, mimicking severe second-degree burn.

2. Diabetes with complications of retinopathy, nephropathy and neuropathy.

3. History of deep space infection of the right foot, not active.

4. Status post appendectomy.


Dr. Bundtzen noted the size of the lesion was roughly 4 x 8 centimeters.  The employee was treated at Providence Hospital with antibiotics, local care and whirlpool, and the ball of his left foot improved significantly after treatment.  Upon discharge, Dr. Bundtzen instructed the employee to continue non-weightbearing and antibiotics and to return in five days for follow-up treatment.


In a letter dated July 27, 1999 and addressed “To whom it may concern,” Dr. Bundtzen wrote:

I am Steven Pearson’s internist at this time.  Mr. Pearson has significant diabetes and has over the past  two years began (sic) to develop problems with his feet, and has been getting rather frequent and severe infections.  It is dangerous for him to be on his feet for prolonged periods of time as the trauma predisposes him to severe and life-threatening infection.  This sort of problem is rather common in diabetics and in other individuals who have problems with peripheral nerves.

I do not believe he can continue to work as a roustabout...


On July 30, 1999, the employee requested a reemployment benefits evaluation.  Judy Weglinski was assigned to perform the eligibility evaluation.  On September 27, 1999, Dr. Bundtzen disapproved the employee’s return to work as a Caser per the Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles (SCODDOT) job description forwarded by Ms. Weglinski.  Specifically, Dr. Bundtzen stated the employee was not physically able to perform the demands of the job and would have a permanent partial impairment (“PPI”) rating upon reaching medical stability.  Dr. Bundtzen added:

It is dangerous for Mr. Pearson to remain on his feet and performing (sic) heavy work for long periods because of his underlying condition.


Thereafter, on September 29, 1999, Ms. Weglinski recommended the employee be found eligible for reemployment benefits.  In her report, Ms. Weglinski noted that the employee was working as a pump operator when he developed the blister in July of 1999.  Ms. Weglinski stated that Dr. Bundtzen disapproved the employee’s return to his job at the time of injury as a caser “because of the heavy lifting and prolonged standing and walking required.”


During a follow-up examination on September 28, 1999, Joan Hamilton, R.N., medical case manager at Intracorp, spoke with Dr. Bundtzen and the employee at the request of the employer.  After their meeting, Ms. Hamilton forwarded a letter to Dr. Bundtzen in which she posed several yes/no questions.
 According to the letter, Dr. Bundtzen responded to Ms. Hamilton’s questions as follows:

1.
In your opinion, Steven has reached Medical Stability (based upon the above definition) relative to his work injury of 7-6-99    x  Yes ___No.

2.
Based upon the healed status of Steven’s July 6, 1999 Work Comp Injury (wound infection on his left foot), Steven is able to be released to his job at the time of injury?   x    Yes  ___ No 

3.
Due to Steven’s pre-existing diabetes, you recommend, as did Dr. Declan Nolan in 1998, that Steven seek employment in another field, and that he seek the services of the State of Alaska Division of Vocational Rehabilitation.    x     Yes  ___ No

4.
Steven has no Permanent Partial Impairment from his July 6, 1999 wound infection.     x  Yes  ___ No

5.
There is no further treatment recommended or required for Steven’s work injury of July 6, 1999.    x   Yes  ___ No

6.
You recommend Steven have ongoing foot care/callous shaving in relation to his diabetic care regime only.    x  Yes  ___ No


On October 19, 1999, RBA Douglas Saltzman determined the employee was eligible for reemployment benefits.  RBA Saltzman noted Dr. Bundtzen’s September 27, 1999 finding that the employee would have permanent physical capacities less than those required of his job at the time of injury, Caser/Roustabout.  RBA Saltzman also noted this was the only job he held or received training for in the ten years prior to his injury.  Moreover, RBA Saltzman relied on Dr. Bundtzen’s indication that the employee would have a permanent impairment rating as a result of his injury.  The same day the RBA issued his decision, the employer controverted all benefits, including reemployment benefits, on the basis of Dr. Bundtzen’s October 7, 1999 conclusions.


According to the medical record, Dr. Bundtzen prescribed Vicodin in October and November of 1999 for neuropathy pain.
  In addition, Dr. Bundtzen examined the employee on December 6, 1999 and noted a healed foot except for residual callosity over his old wound.  Dr. Bundtzen also noted the employee “still has pain in feet,” and he recommended soaking and paring the left foot.


Thereafter, RBA Saltzman requested Ms. Weglinski clarify Dr. Bundtzen’s findings, so that the issue of reemployment benefits eligibility could be resolved.
  Therefore, on December 8, 1999, Ms. Weglinski stated in a letter to Dr. Bundtzen:

I have been instructed by Douglas Saltzman, Reemployment Benefits Administrator to contact you again and clarify your opinion concerning Permanent Impairment and return to work.  If you would be so kind to review the attached job description(s) to determine his ability to work in reference to his injury and note if he will have a Permanent Partial Impairment Rating, we may proceed with the Vocational Evaluation.  A determination can not be made without this information.


Dr. Bundtzen evaluated the SCODDOT job description for caser and, once again, concluded the employee was not physically able to perform the job and would have a PPI rating.  In an addendum report, Ms. Weglinski again recommended the employee be found eligible for reemployment benefits.
  On January 20, 2000, RBA Saltzman again determined the employee was eligible for reemployment benefits. On February 7, 2000, the employer appealed the RBA’s determination, and we held a hearing on April 25, 2000.  At the hearing, the employee testified the skin has grown back on the bottom of his left foot, but it is callous and tender, and he cannot work. The employee further testified he has experienced numbness on the bottom of his left foot since his July 6, 1999 work injury. According to the employee, he experienced no numbness in his left foot prior to his work injury.


In Pearson v. G.B.R.Equipment Inc., AWCB Decision No. 00-0092 (May 10, 2000) (“Pearson I”), we remanded the RBA’s determination to further clarify Dr. Bundtzen’s varied opinions.  The evidence is more fully discussed in the “Summary of Evidence” section in Pearson I.  We incorporate the full summary of evidence from that decision by reference.


After this matter was remanded back to the RBA, Ms. Weglinski again contacted Dr. Bundtzen.  In an addendum report dated May 31, 2000, Ms. Weglinski indicated that on May 30, 2000, for a third time, Dr. Bundtzen determined that the employee “will have a permanent impairment to his on the job injury.”
  Then, on June 15, 2000, the RBA once again found the employee eligible for reemployment benefits.  On June 21, 2000, the employer appealed this determination on the basis that Dr. Bundtzen’s opinion is inconsistent with his written notes, chart notes and other responses.  The employer also indicated its intention to depose Dr. Bundtzen.  On July 6, 2000, Dr. Bundtzen was deposed in this matter.  He testified as follows:

Q. Now, can you say to any reasonable medical probability whether the risk of reinjury is greater after that particular incident?

A. I can say that the risks of reinjury are greater after an episode of cellulitis.

***

The reasons are any time you get a cellulitis, you damage the lymphatics in the leg.  And so you have a little bit less lymphatic drainage.  Lymphatic drainage itself is disrupted.  It can be mild.  It can be severe.  And every time that happens, you’re a little more prone to getting an infection again.  And that can occur with normal people or with diabetics.


However, at his deposition, Dr. Bundtzen also acknowledged that when he rendered his various opinions regarding a permanent impairment, his knowledge of permanent partial impairments under the AMA Guides to the Evaluation of Permanent Impairment, Fourth Edition (“Guides”) was lacking.  Indeed, he admitted he had never seen the Guides before at the deposition, though others had educated him on them.  Therefore, Dr. Bundtzen could not state whether the employee has a permanent impairment under the Guides.  Nevertheless, Dr. Bundtzen testified as follows:

Q. Okay. But as we sit here today, can you tell me that he has a permanent impairment as described in that book as a result of that injury in July of 1999?

A. Someone—and I don’t know if this is true or not – someone suggested if there’s more than one percent permanent impairment, he does. And I could honestly say he probably has at least one percent from the cellulitic injury itself independent of the diabetes.


In addition, Robert Bernardez-Fu, M.D. conducted a records review at the employer’s request.  According to Dr. Bernardez-Fu, the employee’s left foot ulcer had completely healed by December of 1999, and he has no permanent impairment under the Guides related to the work injury.


Thereafter, in a reconsideration determination dated August 7, 2000, RBA Saltzman reconfirmed his decision finding the employee eligible for reemployment benefits.  According to RBA Saltzman, while Dr. Bundtzen was not familiar with the Guides, he clearly believed there was a permanent impairment related to the injury.


At the hearing, Josh Reynolds, the health safety environment director for the employer, testified.  Mr. Reynolds stated that the employee’s job at the time of injury was pump operator, not caser.  According to Mr. Reynolds the employee had been laid off as a caser in January of 1999, and he returned to work in late June as a pump operator, before he was injured in July of 1999.  Mr. Reynolds further testified that a pump operator is not on his feet for long periods of time during the operation of the pump, only when attending to the pump.  At the hearing, the employer argued that the SCODDOT description for Caser, was improperly applied in this case.  However, the employer offered no alternative SCODDOT description for the employee’s job at the time of injury.


The employee also testified at the September 8, 2000 hearing.  He testified that the job of pump operator is very physical work.  He also testified that he discussed his job duties as a pump operator with Ms. Weglinski, who selected the SCODDOT job description for Caser.  According to the employee, there was no specific SCODDOT job description for a pump operator.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(f) provides in pertinent part:

An employee is not eligible for reemployment benefits if:

(3) at the time of medical stability no permanent impairment is identified or expected.

AS 23.30.190 (b) provides in part:

All determinations of the existence of and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment…


We previously remanded the RBA’s January 20, 2000 determination for clarification of Dr. Bundtzen’s opinion.  However, attempts at clarification only served to confuse the issue even further.  While Dr. Bundtzen clearly believes the employee has a work-related permanent impairment, he is only loosely familiar with the Guides.  We agree with the employer that under Rydwell v. Anchorage School District, 864 P.2d 526 (Alaska 1993), the employee must have an identified or expected work-related permanent impairment in order to be eligible for reemployment benefits.  In addition, a PPI rating must be made pursuant to the Guides. AS 23.30.190(b).  However, we also note once it is determined that an employee has a permanent impairment related to his work injury, other factors may be considered when determining whether he can return to work. See, Sigman v. Harman Excavating, Inc., AWCB Decision No. 99-0245 (December 3, 1999).  


Dr. Bundtzen testified at his deposition that the employee probably has at least a one percent PPI rating under the Guides related to his cellulitic injury.  In contrast, Dr. Bernardez-Fu determined the employee has no permanent impairment related to his work injury.  Thus, we are left with an insufficient opinion by the treating physician and a records review by the employer’s physician.  We find little merit in simply remanding this matter to the RBA once again for clarification of Dr. Bundtzen’s opinion, as Dr. Bundtzen is unlikely to render a satisfactory opinion at this point.  Rather, we find a second independent medical evaluation (“SIME”) would assist us in resolving the reemployment benefits dispute. 

AS 23.30.095(k) provides in pertinent part:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established  and maintained by the board...

Our regulation, 8 AAC 45.092(g) provides, in part:

If there exists a medical dispute under AS 23.30.095(k),

(3) the board will, in its discretion, order an evaluation under AS 23.30.095(k) even if no party timely requested an evaluation under (2) of this subsection if 

(A) the parties stipulate, in accordance with (1) of this subsection, to the contrary and the board determines the evaluation is necessary; or

(B) the board on its own motion determines an evaluation is necessary.

We conclude a medical dispute exists between Dr. Bundtzen and Dr. Bernardez-Fu regarding whether the employee has a permanent impairment under the Guides related to his work injury.  Thus, we find an SIME is warranted.  We further find we have the authority to order an SIME pursuant to 8 AAC 45.092(g)(3)(B).  We note the board generally will not order an SIME to resolve a reemployment benefits dispute, as we disfavor delaying the reemployment benefits process for a pending SIME.  However, due to the unusual degree of confusion in this case, we conclude an SIME is necessary in order for us to reach a decision. Deal v. Municipality of Anchorage, AWCB Decision No. 97-0165 (July 23, 1997). See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91‑0128 (May 2, 1991).


An SIME must be performed by a physician on our list, unless we find the physicians on our list are not impartial.  8 AAC 45.095(f).  We find a medical doctor with a specialty in internal medicine is best suited to perform this SIME.  Paul Steer, M.D., is a physician on our list who specializes in internal medicine and infectious disease.  According to our records, the employee has not been treated by Dr. Steer.  We therefore choose Dr. Steer, pending his acceptance, to perform the SIME, provided no subsequent conflicts are discovered.  We retain jurisdiction to resolve the employer’s appeal of the RBA’s June 15, 2000 decision.


Even had we not found a dispute existed between Dr. Bundtzen and Dr. Bernardez-Fu, AS 23.30.135(a) gives us broad powers of investigation to assist us in ascertaining the rights of the parties.  Had no dispute existed, we would have used our investigative powers to order an exam under AS 23.30.110(g). 


We note we are not persuaded by the employer’s argument that an improper SCODDOT description was used in this case.  The employee testified he discussed his job duties with the rehabilitation specialist, who selected the SCODDOT job description for Caser.  Moreover, it is clear from Ms. Weglinski’s September 29, 1999 report that she was aware the employee’s job title at the time of injury was pump operator.  Finally, the employer failed to suggest an alternative SCODDOT description.


ORDER
1. The employee shall submit to, and the employer shall pay for, an SIME evaluation in accordance with the above.

2. We refer this matter to Workers’ Compensation Officer Cathy Gaal to proceed with the SIME.

3. We retain jurisdiction to resolve the employer’s appeal of the RBA’s June 15, 2000.

Dated at Anchorage, Alaska this 9th day of October, 2000.
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Robin Ward, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of STEVE A. PEARSON employee/appellee v. G.B.R. EQUIPMENT INC, employer; ACE PROPERTY & CASUALTY INS CO, insurer/appellants; Case No. 199912518; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9th day of October, 2000.

                             

   _________________________________

      






Shirley A. DeBose, Clerk
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