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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

LINDA L. BRADBURY, 

                                                  Employee, 

                                                   v. 

CHUGACH ELECTRIC ASSOCIATION INC.,

                                                  Employer,

                                                   and 

FREMONT INDUSTRIAL INDEMNITY CO.,

                                                  Insurer,

                                                            Defendants.
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         FINAL

          DECISION AND ORDER

        AWCB Case No.  199910751
        AWCB Decision No.  00-0214

         Filed with AWCB Anchorage, Alaska

         October 13, 2000


On September 6, 2000, in Anchorage, Alaska, we heard the claims of the deceased employee’s estate (“claimant”).  Attorney Michael Jensen represented the claimant.  Attorney Patricia Zobel represented the insurer and employer (“employer”).  At the request of the parties, the record remained open until September 13, 2000 to receive additional affidavits and briefs from the parties regarding attorney fees.  We closed the record on September 14, 2000, when we next met to deliberate.


ISSUES
1.
Were the employee’s work activities a substantial factor in causing her death?

2.
Shall we award the claimant benefits?

3.
Shall we award the claimant his attorney’s fees?


SUMMARY OF THE EVIDENCE

The employee died on June 18, 1999 while working for the employer as a bull cook. She was found slumped over a table at approximately 7:15 a.m.  She was 51 years old at the time of her death.  She was working in Beluga, Alaska, which is near  the village of Tyonek.


In March 1999, the employee began complaining of abdominal pain, initially on the right side.  On March 4, 1999, the employee went to the Family Health Center in Palmer, Alaska, and saw a physician’s assistant, complaining of right kidney area pain, worse at night.  She reported that three to four years ago she noted a hardness in her abdomen with no pain.  Because of this complaint, on March 9, 1999, an abdominal ultrasound was performed on the employee.  This ultrasound revealed “a large cyst measuring approximately 5 x 6 cm in the left lobe of the liver.  The left lobe of the liver extends into the left upper quadrant and correlates with the area of the patient’s symptoms and palpable finding.”  (Gerald H. Phillips, M.D., 3/9/99 Report).  The cyst was thin-walled, approximately 1 to 2 millimeters in thickness.  


The cyst remained asymptomatic until June 1999, when the employee indicated to Ellen Lentz, ANP, that she was having abdominal pain near her liver cyst, which was awakening her from sleep.  The employee went to the Family Health Center in Palmer, Alaska on June 15, 1999.  Ms. Lenz reported that the employee’s left-sided abdominal pain was quite sharp and severe over the past four days.  She had no nausea, vomiting or diarrhea.  An abdominal x-ray was taken and the assessment was “abdominal pain in the region of her liver cyst.”  The employee’s physician, Michael R. Senta, M.D. recommended the employee have a CT scan of her abdomen.  The employee was scheduled to go on a seven-day shift for work, and agreed to have this CT scan done when she returned from Beluga.  She was instructed to return if she had any fever. The employee also saw Dr. Lund, a urologist, on June 15, 1999, for trace blood in her urine.  No explanation for the blood in her urine was found.


She began working for the employer in April 1997.  Her usual shift was seven days working, 12 hours per day, and then seven days off.  The employee flew to Beluga on Wednesday, June 16, 1999 for the beginning of her weeklong work shift.  On Friday, June 18, 1999, at approximately 7:15 a.m., the employee was found slumped over a table in one of the break rooms at the Beluga site.  She was helicoptered to Providence Hospital, where they attempted to revive her, but she was pronounced dead.  


An autopsy was performed by Franc G. Fallico, M.D., State of Alaska Deputy Medical Examiner.  Dr. Fallico determined the cause of death was “probable anaphylactic reaction” due to “ruptured hepatic echinococcus cyst” on the employee’s liver.  (7/26/99 Certificate of Death).  Dr. Fallico determined the approximate interval between onset and death was “Minutes/seconds.”  Id.  In his autopsy, Dr. Fallico found “No evidence of significant traumatic injury.”  (7/22/99 Autopsy Report).


At the hearing, the parties stipulated that the employee was hard-working, performed her job well, was universally liked and that there was a rupture of a hydatid liver cyst that resulted in her death.  The parties also stipulated the employee was 5 foot, 2 inches tall.  The employee was replaced by Michael Murgen.  The employer introduced into evidence a videotape it took of Mr. Murgen performing the employee’s duties (“Mr. Murgen’s videotape”) .  The parties agreed that Mr. Murgen was approximately 5 ft. 10 in. 


The claimant argued the employee’s work in Beluga was a substantial factor in her death.  He argued the employee’s work activities placed various external pressures against her abdomen, causing it to rupture.  The employer argued that the employee’s case relied solely on speculation.  The employer argued that to find for the claimant, we must speculate:  (1) as to what the employee may have done on the morning of or death; (2) as to how she did those activities; and (3) if she did do the activities claimed in the manner claimed, that those activities would have caused sufficient pressure on her cyst to rupture it.  The employer argued that the type of pain the employee had before arriving in Beluga “should [have] be[en] a signal to a doctor that this [cyst] is either erupting, leaking or is imminent, and we need to do something about it.”  


The following is a summary of the pertinent testimony.

Dennis R. Bradbury


Mr. Bradbury (“the claimant”) was an operating engineer for 30 years.  He retired in 1998.  He was married to the employee for 22 years and had dated her for ten years before that.  He testified she was 5 ft. 2 in. and weighed approximately 110 pounds.  He and the employee were building a cabin together.  He testified that approximately two weeks before her death she complained to him about pain in her abdomen, which bothered her on and off for approximately one week.  She thought she had pulled a muscle in her abdomen.


He testified the employee visited her physician on Tuesday, June 15, 1999, and was told to come back for further tests, but was not warned that her condition was life threatening.  The employee left for Beluga on Wednesday, June 16, 1999, early in the morning.  He spoke with the employee on Wednesday night and she informed him that her abdomen was bothering her and she was having problems sleeping.  She later indicated in a note that drinking soda seemed to make her feel better.  He spoke with the employee again on Thursday, June 17, 1999 and she again advised him that her abdomen was bothering her.  He testified he told the employee that she needed to get medical attention.  


He testified the employee wore wrist splints on her hands at night because she had carpal tunnel syndrome.  He testified the employee had described her job as “hard,” but she never complained about her work.  He testified she had told him that she had bumped into things occasionally at work.  

Robert S. Klemke


Mr. Klemke has been employed full-time by the employer at Beluga Point for over eight years in the kitchen.  He now works the same shift that the employee worked.  He testified that the closest village to Beluga is Tyonek village.  He worked with the employee.  He testified that the employee’s work would start at approximately 5:30 a.m. every morning.  He testified that between the hours of 5:30 a.m. until approximately 7:15 a.m., the employee was responsible for preparing breakfast.  This included:

putting out fruits, making sure everything was stocked out front—milk, water, juices, general cleaning for breakfast.  And that would usually take her about half an hour.  And then she would stock up her stuff to go into the break rooms and get them stocked up.  And that would include ice, milk, pretty much the same things -- juices, and then she would go across to the break room over there and do more stocking, and general cleanup.


He testified the employee had three break rooms to care for.  The employee was responsible for cleaning baking pans in the sink.  He testified the sink was deep and the employee had to lean over the sink to reach the pans.  


He testified the employee had to fill soda and ice machines.  She would use either one or two six-gallon ice buckets to fill the soda machine.  To fill the ice machine she had a step stool that she used.  After climbing the steps, she would lift the ice bucket over her head to pour it in the machine.  She also had to fill the water coolers.  To do this she had to lift five-gallon water jugs, holding them “just below chest level” and lean the jugs against her abdomen before putting them in the water machine.  


He testified it was a common occurrence for employees to bump into things.  He testified he had seen the employee bump into carts while carrying fruit trays because it was difficult to see where you were walking while carrying those trays.  He testified the smokers’ break room had a leaky roof and the employer put buckets underneath the leaks to collect the rainwater.  He testified that the employee usually emptied those buckets of water.  He testified there were two big trashcans and five or six five-gallon buckets in the smokers’ break room.  He testified that the employee was responsible for mopping the floors in the dining room.  To do this, she needed to lift the chairs and put them on top of the tables.  


On the day of the employee’s death, Mr. Klemke went to the break room where they found the employee.  He saw empty ice buckets in that room.  One was right underneath the ice machine and the other was approximately six or seven feet away from the ice machine.  He also saw a few pints of milk and some fruit in the break room.  


In the kitchen, the employee was responsible for washing any pots and pans and plates dirtied that morning.  He testified the employee’s arm strength “wasn’t that great.”  When lifting heavy items she would generally support the objects on her hip or stomach.


He testified that the plant was usually busier in the summer, and was “pretty full” at the time of the employee’s death.  He testified he does not know exactly what the employee did on the day of her death because he was not with her.  He testified there were pans in the sink for the employee to clean every morning, including the morning of her death.  He testified there was a step stool for her use when filling the soda machine with ice and she would have to be careful that she did not lose her balance when filling the machine.  He testified that approximately 35 to 40 people would use the dining room, and about 15 people per break room.

John Kirsch


Mr. Kirsch has worked for the employer for approximately 20 years.  He worked the employee’s same shift for the entire time the employee worked at Beluga.  He testified he has seen the employee fill the ice machines in the kitchen, old break room and break room in the warehouse.  He testified the employee had difficulty lifting the ice buckets because “she was a small woman” and had to lift the buckets over her head.  He testified he saw the employee carrying water jugs and putting trash in the dumpster.  


He testified that on the day of her death they found the employee in the upstairs break room in a chair at a table at approximately 7:15 a.m. or 7:20 a.m.  He testified there were two ice buckets in the room, one was empty, the other one was by the ice machine but Mr. Kirsch did not recall if it was full or empty.  He testified he “seriously doubt[ed]” the employee was on a break at the time of her death because she had so much work to do that she could not afford, time wise, to take a break, and “hardly ever” took breaks.


He testified that Mike Murgen took the employee’s position after her death.  He testified that the employee did “far more work” than Mr. Murgen has done since taking over her job.  He testified that Mr. Murgen is a much bigger person than the employee.  He testified that the smokers’ break room had a leaky roof at the time of the employee’s death, and the employee was responsible for emptying the buckets of rainwater.  


He testified he saw the employee on the morning of her death and she appeared to be in good spirits, and did not complain about her abdomen.  He testified he observed the employee emptying ice in the kitchen but did not observed her performing any of her other duties on the day of her death.

Claudia McLean

The employer stipulated that Ms. McLean would testify that the employee performed the following duties:

LINDA BRADBURY'S MORNING DUTIES AS RECALLED BY CLAUDIA MCLEAN

5:15 [am]  Kitchen:  Pull and lock down steel door that blocks window area where dishes and trays are placed; make several pots of coffee; set up dish washer;  may wash rags second time or put in dryer. Clean beverage bar; wipe and clean any messes; check juice machine; clean drip pan in dish washer; fill cups, napkins etc.; check mild machine replace polys as needed; check and change water cooler; soak bacon pans and finish scrubbing any pans or pots left soaking from day before (sink is waist high ‑ hard to reach pans sitting in bottom of sink, can feel the sink on ribs); start fresh hot soapy water dish washing area same height as pot sink; cereal pans, plates, bowels and silverware from previous meal soaking; fill breakfast fruit bar; (11 pans of fruit 3/ea 1/3 pans 2" deep; 8/ea 1/4 pans 4"); wipe and clean salad bar area put out breads for toast on large sheet pan filled with assorted breads; get from top shelf in cooler or add breads taken from freezer; put spoons and tongs for serving; put [out] butter or margarine; whipped margarine is placed on surface at end of steam line (waist high); butter box is put up flat surface along the top of steam line (shoulder high); place two buckets of ice in ice machine in dining room; prep two ice buckets to go to break room; also anything to stock and replace as needed. 

5:45 [am] (est.) Old break room:  Carry ice in and fill machine ice dispenser on soda machine; check pop syrups/replace if needed; clean juice machine check juice container, replace if needed gather all dishes [and] plates left in area most often left in sinks in kitchen area; carry container of silverware, plates and bowls in ice bucket to haul back to main kitchen to be washed with ice buckets; not unusual to have six or more plates various sizes as well as bowls; clean sinks counters tables in kitchen area and in break area put water on window shelf if needed or dispenser; clean coffee pots; check cups, napkins, condiments etc. stock juice canned, meat plates; lettuce; tomatoes; cheese; onions, mayo, salad green, dressings, pickles, assorted milk cartons; check fruits; get rid of all outdated of items that need to be replaced; four loaves of bread and english muffins; remove three 55 gallon garbage bags with anything to be thrown out, old papers, paper plates, place in dumpster at back of kitchen; fill spoons, forks, knives plastic fill stocks of soups, chilies, asst cereals; sardines tuna, chicken, sweep and mop as needed clean toaster; also remove all bowls, fruit trays pastry to kitchen. 

Ware house break room:  Carry up ice and whatever else you brought with you; replace water bottles as needed one on sink counter for making coffee; one on water dispenser; check soda machine for syrup and CO fill ice machine sep from soda machine; clean all coffee pots clean juice machine drains wipe and clean all counters and tables restock as needed, cups etc. chips, soups, crackers etc. remove trash; put up chairs sweep and mop (get hot water from janitor's closet); empty water next trip as floor is wet; pour it in a small bucket to be put down drain; put chairs down; clean out janitors sink, soap dispensers while adding soap and water at the same time.


Ms. McLean testified she has worked for the employer for approximately three years as a bull cook.  She knew the employee since approximately 1989.  She worked the opposite shift as the employee.  She talked frequently with the employee about her job.  She testified one of the break rooms had a leaky roof and that buckets were used to catch the rain and she was certain that it rained at the time of the employee’s death.  


Ms. McLean took a number of pictures of the areas that he worked, and these pictures were placed in evidence.  She testified the employee worked in these areas in the same manner that she worked in these areas.  She testified she is approximately the same height as the employee was.


Ms. McLean testified the employee would have placed numerous things against her abdomen on the morning of her death, including water jugs, ice buckets and trays.  She testified she often bumped into things while carrying her trays.  She testified the employee’s abdomen would have scraped the deep sink while cleaning dishes.  She testified she has bumped her abdomen many times while at work.  She testified the employee would have carried 50-pound boxes of soda syrup on the morning of her accident.  She testified the employee would have had to climb up two flights of steps carrying the boxes.  The boxes have handles on the sides.  She testified that every step up the stairs “jams that box” into your body.  She testified there were approximately 20 steps total.  


She testified there was no idle time between 5:30 a.m. and 7:15 a.m.  She testified she was unaware of exactly what the employee did on the day of her death because she did not work with the employee that day.

Kenneth Flora, M.D.

Dr. Flora reviewed the employee’s records and issued a report on behalf of the employer.  His deposition was taken on August 30, 2000.  Dr. Flora’s opinions are found succinctly within his report:

Based upon my review of the medical records provided to me, her ultrasound, the literature regarding hydatid cysts and their natural history, the patient’s job description as well as a reenactment of what she did as part of her job. It is difficult to conclude that it was highly likely that trauma to her abdomen caused the rupture of the cyst.  While I have no doubt that the cyst and the ensuing anaphylactic reaction was the cause of her death, there are enough cases reported of spontaneous rupture that I believe this provides a reasonable scenario.

In addition, Ms. Bradbury was complaining of increased abdominal and flank pain three months prior to her death, at which point the cyst was first identified. Four days prior to her death she sought evaluation of her abdominal pain that was of at least four days duration. Her physical examination did not reveal signs of anaphylaxis, and her serum white blood cell count was normal. However, the differential on this count revealed elevated eosinophil levels suggestive of fluid leak. I suspect that the cystic wall was already becoming unstable and perhaps was in the process of rupturing prior to her return to work on June 18th. This would suggest that the cystic rupture was not related to on the job trauma.

In response to Ms. Zobel's questions: 

1) I agree that the patient's abdominal pain predating her return to the work site is suggestive that the cyst was in the process of spontaneously rupturing, and that trauma did not play a role. 

2) According to the literature, anaphylactic presentation of a ruptured hydatid cyst is variable with a spectrum ranging from mild symptoms of flushing and pruritis to systematic evidence of anaphylactic shock with cardiovascular collapse, delirium, fever, kidney failure, etc. Similarly, the length of time between the rupture of the cyst and onset of symptoms could also be variable, especially as the literature suggests that some of the cystic wall defects could be small in size with only small amounts of cystic fluid being released. Of course cystic rupture due to traumas or surgical misadventure releasing significant amounts of fluid into the abdominal cavity would be expected to result in anaphylactic shock almost immediately. The pathologic ​description describes a partial rupture of the cyst, however as state[d] above, her eosinophilia and her prolonged abdominal pain suggest that perhaps this process was ongoing by the time that she returned to work.

3) I do not believe there is relationship between hematuria that she was experiencing in March, April and June, had a relationship to her hydatid cyst. It is significant that she was experiencing hematuria as far back as November of 1991. I was able to find a description of glomernolonephritis associated with hydatid disease in “Clinical Nephrology, February 2000, Gelman et al.”  So it is possible that the two may have somehow been related, but I doubt that the renal process contributed to her death.

3) Based upon the above, I do not believe that the activity she was performing on the day of her death were of substantial factor in the rupture of her cyst. I suspect that the cyst was already in the process of spontaneously being unstable and perhaps leaking fluid into her abdomen accounting for her abdominal pain pre‑dating her return to work, and that the rupture may have occurred regardless of whether she had been at her workplace.

Dr. Flora’s 7/25/00 Report at 4-5.

Gerald S. Roberts, M.D.


Dr. Roberts is a Board Certified internist and gastroenterologist.  He reviewed the employee’s records and issued a report on behalf of the claimant.  He opined that the employee had a rupture of her hydatid cyst, which resulted in an anaphylactic reaction and caused her death.  He testified the cause of the rupture was most likely due to her work as a bull cook, particularly her work approximately two hours before her death.


Dr. Roberts testified he reviewed a number of medical articles regarding hydatid cysts and the literature states that “minor/trivial relatively innocent microtrauma/blunt trauma can indeed cause a rupture of these cysts.”  He testified the employee had a rupture of her cyst into her peritoneal cavity (abdomen) which caused her death.  He testified that rupture into the peritoneal cavity is more dangerous than rupture into other areas of the body.  


He testified that the reason the employee had pain several days before her death was because there was an increase in the pressure on the thin wall of the cyst.  He testified there are nerves located in this region that would account for the pain the employee felt, due to the expansion of her cyst.  He testified he did not believe the cyst ruptured before June 18, 1999 because if there was a rupture before that date it would have likely led to an anaphylactic reaction before June 18, 1999.


He testified the cyst on the left liver lobe was protected by the rib cage and would not be more likely to rupture than a cyst on the right lobe.  He testified the cyst was “very thin walled” and any blunt trauma to the cyst could cause it to rupture.  He reviewed the pictures of the employee’s job activities and Mr. Murgen’s videotape and, in his opinion, the pressure exerted on the employee’s cyst through her work activities was sufficient to cause her cyst to rupture.  He testified the employee’s work conditions were a substantial factor in the employee’s death.  He testified the employee’s death probably occurred within 30 minutes or less of her cyst rupture.  


Dr. Roberts testified he has never treated anyone with a hydatid cyst.  He testified he did not actually review the ultrasound.  He testified it is not necessary for the trauma that caused the cyst rupture to show up on an autopsy, and it would not necessarily be revealed on an autopsy.  

David R. Nelson, M.D.


Dr. Nelson is a hepatologist and is associated with the University of Florida.  He treats patience with liver disease.  He has treated patients with hydatid cysts.  He reviewed the employee’s records and issued a report on behalf of the employer.  He testified that cysts may rupture because of trauma, but they rupture spontaneously approximately one-third of the time, according to the literature.  He testified the literature reveals that the underlying cause of traumatic cyst rupture is a rapid blunt trauma to the abdomen.  He testified that he treats people with cysts and he does not restrict people with cysts from working or lifting objects.  He testified he does not associate heavy lifting or pressure from holding an item against the cyst as causing enough pressure to rupture a cyst.  He testified that, based on his reading of the scientific literature, ruptures are usually caused by sudden or rapid changes in pressure in the cyst.  He testified gentle pressure against a cyst will move the cyst, but not rupture it.


Dr. Nelson reviewed the employee’s ultrasound and testified the cyst was rather large and probably not very protected by the rib cage.  He reviewed Mr. Murgen’s videotape and the description of the employee’s work and he testified it would be “very unlikely” the work the employee performed would have put sufficient pressure on the employee’s cyst to rupture it.   Dr. Nelson testified that it was his opinion that the employee’s cyst spontaneously partially ruptured “before she went to work on her final day,” and further eroded.  Dr. Nelson then testified the cyst probably “finally ruptured fully into the belly that morning [of her death],”  which led to her anaphylactic shock.  He testified it was “very surprising” the autopsy showed only a partial rupture of her cyst because the employee had cardio-pulmonary resuscitation performed on her which resulted in repeated pressure in the area of the cyst.  Dr. Nelson testified this buttressed his opinion that trauma was unlikely to have caused the employee’s cyst rupture.


Dr. Nelson testified that if a patient came to him with the employee’s symptoms he would have given them a CT scan and probably operated on them that day.  He testified the employee’s work was not a substantial factor in causing her cyst rupture.  He testified the employee’s cyst would have ruptured even if she were not at work.


Dr. Nelson testified that the employee’s cyst rupture was unusual, and the majority of the cyst ruptures discussed in various research articles involved cysts rupturing into different areas of the body.  Dr. Nelson testified at his deposition that the employee’s cyst probably ruptured 24 to 48 hours before her death.  He testified that a cyst in the left lobe would be more likely to rupture than a cyst in the right lobe because the left lobe was less protected.  He testified the employee’s cyst was susceptible to trauma because of its location.  He testified he could not rule out the possibility that some trauma contributed to the rupture of the employee’s cyst.  He testified he did not know the amount of pressure needed to cause a rupture of the employee’s cyst.  


Dr. Nelson testified that, if the employee had a partially leaking cyst it would be unlikely that drinking soda would make her feel better, as the employee stated in a note she wrote several days before death.  He testified the type of trauma necessary to cause a rupture would not necessarily show up on an autopsy. 

David Anaise, M.D.


Dr. Anaise is a retired surgeon.  He has performed approximately 150 kidney and liver and other organ transplants.  He testified the employee’s cyst was thin-walled.  He testified that cysts like the employee had, grow very slowly, and it was unlikely that it spontaneously ruptured.  He testified that all the experts agreed that a certain amount of pressure, which is unknown, would rupture the employee’s cyst.  He testified there are some reports of spontaneous rupture, but it is “probably extremely rare.”  He testified that if the pressure on the employee’s cyst increased, it would be more likely to rupture than if there were no pressure on the cyst.  He listened to the testimony on the day of the hearing and testified that the description of the employee’s work on the day of the accident was a substantial factor in causing the employee’s cyst to rupture.  He testified that, based on the scientific literature regarding ruptured cysts, the size of the employee’s cyst was not very large, and would not be likely to spontaneously rupture.  


He testified the employee’s cyst was palpable, which suggests that the bulk of that cyst was exposed, was not protected by the rib cage and was more vulnerable to external pressure.  He testified the employee’s cyst rupture was caused solely by trauma, and he ruled out all other factors as having caused the rupture.  


He testified that most spontaneous cyst ruptures involved the biliary tract, and the employee’s rupture did not involve the biliary tract.  He testified he was unaware of any studies that showed that pressure, without an impact, could cause a cyst to rupture.  He testified he has never treated a patient with a hydatid cyst.  He testified he believed the employee’s work caused enough pressure on her cyst to rupture it, and her work was a substantial factor in her death.


He testified he reviewed the videotape of Mr. Murgen performing the employee duties.  He analyzed still frames of that videotape and determined that there were instances where Mr. Murgen had placed heavy objects against his abdomen and thus had pressure placed against his abdomen.  

Raymond Reinertson


Mr. Reinertson has worked for the employer since March 2000, and worked at the same position in Beluga for another contractor for approximately eight years before that.  He was the employee’s supervisor.  He was not at Beluga on the day of her death.  He testified the milk containers would not necessarily have to be changed on a daily basis, and could be changed at any time of the day.  He testified the water in the dining room was changed everyday, on an as needed basis.  He testified a stepladder was available in the dining room, which the employee used.  He testified the rail in front of the milk machine was 34.5 in. high.  He testified the food line railing was 34 3/8 in. high.  He testified the deep sink was 37 3/8 in. high.  He testified the trash from the kitchen is emptied at night.  


He testified that Mr. Murgen’s videotape was “basically accurate” regarding the work that the employee performed.  He testified that Mr. Murgen was approximately 5 ft. 10 inches or 5 ft. 11 inches tall.  He testified he did not disagree with the accuracy of the testimony of Ms. McLean regarding the work the employee performed.  He agreed the roof leaked at the time of the employee’s death, and there were “buckets all over that place.”  He testified he had observed the employee change the soda syrup containers in the upstairs break room.  He testified those containers weighed 54 pounds, and had to be carried up the stairs.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
Presumption Analysis


The claimant argues the employee’s work was a substantial factor in causing her death.  AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter . . . ."  The Alaska Supreme Court has held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), (quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)).  The Supreme Court has held that, since the Workers’ Compensation Act creates a presumption that a claim comes within the provisions of the statute, it must be presumed that an injury is work-connected in the absence of substantial evidence to the contrary.  Beauchamp v. Employers Liability Assurance Corp., 477 P.2d 993 (Alaska 1970).


The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.”  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The claimant need only adduce “some” “minimal” relevant evidence Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987), establishing a “preliminary link” between the injury claimed and employment, Burgess Construction, 623 P.2d at 316, or between a work-related injury and the existence of disability.  Wein Air Alaska v. Kramer, 807 P.2d at 473-74.


The application of the presumption involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the claimant must establish a "preliminary link" between the disability or death and the employee’s employment.  Id. Second, once the preliminary link is established, "it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.”  Id. (quoting Burgess Construction, 623 P.2d at 316); Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, we examine the employer’s evidence in isolation.  Veco, 693 P.2d at 869. 


"Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller, 577 P.2d 1044.  We defer questions of credibility and the weight to give the employer's evidence until after we have decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.  Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994).  


In the third step of the presumption analysis, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the claimant must prove all elements of his case by a preponderance of the evidence.  Koons, 816 P.2d 1381.  To prove the asserted facts by a preponderance of the evidence, the claimant must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  A longstanding principle in Alaska workers' compensation law is that inconclusive or doubtful medical testimony must be resolved in the employee's favor.  Beauchamp, 477 P.2d 993.

II.
Was the Employee’s Work a Substantial Factor in Her Death ?


The claimant presented testimony that the employee would have likely placed various objects against her abdomen, causing pressure on her cyst.  Ms. McLean testified the employee would have placed numerous objects against her abdomen on the morning of her death, including water jugs, ice buckets and trays.  She testified the employee carried 50-pound boxes of soda syrup up two flights of stairs on the morning off or death, which would have jammed into the employee’s abdomen with every step.  Mr. Murgen’s videotape also revealed that the jobs the employee had to do would have caused some pressure on her abdomen.  


Dr. Roberts testified that “minor/trivial relatively innocent microtrauma/blunt trauma can indeed cause a rupture of these cysts.”  He reviewed Mr. Murgen’s videotape and pictures of the employee’s job activities and concluded that the pressure exerted on the employee cyst through her work activities was sufficient to have caused her cyst to rupture.


Dr. Anaise testified the employee’s cyst was palpable and not protected by the rib cage and thus more vulnerable to rupture from external pressure.  He testified the employee’s cyst rupture was caused solely by trauma, and he ruled out all other factors as having caused the rupture.  He testified he reviewed the videotape of Mr. Murgen and reviewed the employee’s job activities on the morning of or death.  He testified the employee’s work conditions were a substantial factor in her death.  Dr. Fallico, the State’s medical examiner, performed an autopsy on the employee and found the approximate interval between onset of her condition and death was “minutes/seconds.”  (7/26/99 Certificate of Death).


We do not weigh the credibility of the testimony during the first stage of the presumption analysis.  DeYonge v. NANA/Marriot, 1 P.3d 90 (Alaska 2000).  We find the claimant has introduced sufficient “minimal” evidence to raise the presumption that the employee’s work was a substantial factor in her death.  Burgess Construction, 623 P.2d at 316.  Following the Court's rationale in Beauchamp, 477 P.2d 993, we therefore apply from AS 23.30.120(a)(1) the presumption that the employee’s work activities were a substantial factor in causing her death. 


The claimant having established a presumption of work-relatedness, the burden shifts to the employer to rebut this presumption with substantial evidence.  We find the employer has rebutted this presumption with substantial evidence.  The testimony revealed the employee was complaining of sharp and severe left-sided abdominal pain at least seven days before her death.  On June 15, 1999, a blood test revealed an increase in the number of eosinophils in the blood.  Dr. Nelson testified the employee’s cyst most likely began to rupture several days before death and then further eroded until the day of her death.  He testified that he reviewed Mr. Murgen’s videotape and the description of the employee’s work and concluded that it was “very unlikely” that her work put sufficient pressure on the employee’s cyst to rupture it.  Dr. Nelson testified the employee’s cyst would have ruptured even if she were not at work.  Dr. Nelson also testified the external pressure on the employee’s cyst was insufficient to cause the rupture, based on his interpretation of the literature.


Dr. Flora’s testimony was similar to Dr. Nelson’s.  He concluded the pressure the employee may have put on her abdomen from her work activities was insufficient to cause it to rupture.  He testified the employee’s cyst more likely spontaneously ruptured.  He testified the scientific literature did not support the claimant’s case.  We conclude the employer introduced substantial evidence rebutting the presumption that the employee was working in the course and scope of his employment at the time of this accident.  See DeYonge, 1 P.3d 90; Safeway, 965 P.2d at 27-28; Grainger, 805 P.2d at 977. 


The claimant must prove his claim that the employee’s death was caused by her employment by a preponderance of the evidence.  Meek, 914 P.2d at 1280.  We conclude he has failed to meet his burden of proof.  We find the employee’s cyst was rupturing before she went to Beluga, and would have ruptured regardless of her work activities.  The employee complained of abdominal pain at least one week before her death, and sought medical treatment for that pain.  Dr. Flora testified the employee had high eosinophil levels before going to Beluga, which indicates the employee had a rupture before leaving for work.  


We agree with the employer that, for us to find for the claimant, we must engage in wholesale speculation.  The claimant introduced no direct evidence the employee had trauma to her abdomen on the day of her death.  The claimant introduced merely circumstantial evidence, which we find was insufficient to prove his claim.  We find the claimant has not proven the employee suffered any trauma to her abdomen on the day of her death.  Dr. Fallico noted in his autopsy that there was no evidence of trauma to the employee’s abdomen.  Since the employee’s death would have occurred regardless of her work, the claimant’s claim must be denied. Norcon Inc. and Eagle Pacific Ins. Co. v. Siebert, 880 P 2d 1051 (Alaska 1994).


We find the employee’s work activities were not sufficient to have caused her cyst to rupture.  Drs. Flora and Nelson testified the employee’s work activities probably caused very little, if any, pressure to the employee’s abdomen.  Moreover, both doctors testified the type of pressure needed to rupture the employee’s cyst was a sudden, quick change in the pressure, not merely placing an object against the cyst.  Dr. Nelson testified that rapid, blunt trauma was necessary to rupture a cyst, while Dr. Flora testified that significant trauma was necessary. 


We find there is no evidence of rapid, blunt or significant trauma to the employee’s abdomen.  We conclude the employee’s cyst spontaneously ruptured.  We conclude the employee’s work activities played no part in the employee’s death.  Accordingly, the claimant’s case is denied and dismissed.


ORDER

The claimant’s case is denied and dismissed.


Dated at Anchorage, Alaska this     day of October, 2000.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






John A. Abshire, Member







____________________________                                  






S.T. Hagedorn, Member

DISSENT OF DESIGNATED CHAIRMAN WILLIAM WIELECHOWSKI


I respectfully dissent from the decision and order of the board members.  I believe the evidence demonstrates the employee’s work caused or accelerated her death.  I agree the evidence raises the presumption of compensability, as discussed in the majority decision.  I would find the employer has not rebutted the presumption of compensability.  In order to rebut the presumption of compensability, the employer must produce substantial evidence that the injury was not work-related.  The employer may do this in two ways: by producing substantial evidence that

(1) provides an alternative explanation which, if accepted, would exclude work related factors as a substantial cause of the disability; or 

(2) directly eliminates any reasonable possibility that employment was a factor in causing the disability.  

DeYonge, 1 P.3d 90.


All the witnesses testified the employee would have had external pressure from her work activities against her abdomen on the morning of her death.  Ms. McLean testified the employee was responsible for carrying 50-pound cases of soda syrup up two flights of stairs, jamming the cases into her abdomen with each step.  Ms. McLean also testified the employee likely placed heavy ice buckets, water jugs, food trays and other items against her abdomen on the morning of her death.  Moreover, the employee had bilateral carpal tunnel syndrome, making it more likely she balanced heavy objects she carried against her abdomen.  Mr. Reinertson, the employee’s supervisor, did not dispute the accuracy of Ms. McLean’s testimony.  There was no substantial evidence rebutting the testimony regarding pressure on the employee’s abdomen.  The videotape introduced by the employer showed Mr. Murgen placing things against his abdomen.  Despite this unrebutted testimony, and without having reviewed the job description prepared by Ms. McLean, Dr. Nelson testified at his deposition “I do dispute the fact that there’s evidence anywhere that this woman had any traumatic insult to her belly by any reports or her job description.  I guess that’s the place we disagree.”  (Dr. Nelson’s Deposition at 65).


Dr. Flora was unable to exclude or eliminate the possibility the employee’s work accelerated her death.  He was specifically asked several times in the course of his deposition if the employee’s work accelerated her cyst rupture.  He testified he was unable to rule out whether her work activities accelerated the rupture of the employee’s cyst.  Id. at 73-74.  He testified, “I don’t question that rupture of her cyst ultimately resulted in her death, and maybe she ruptured a little bit more quickly related to her job...”  (Dr. Flora’s Deposition at 38). 


Dr. Nelson and Dr. Flora based their opinions on the scientific literature, yet seemed to disregard that same literature, which unambiguously supports the conclusion that trivial trauma can cause a cyst to rupture.  Dr. Flora testified the employee’s job activities were “insufficient” to spontaneously rupture an echinococcal cyst, and he concluded “my reading of the literature is that it requires significant force to that area of the liver where the cyst is.”  (Id. at 49).  Dr. Nelson’s conclusion relied on the assumption that only “a significant traumatic event” can cause a cyst to rupture.  (Dr. Nelson’s Deposition at 32).  Dr. Nelson was operating from the premise that only “significant” force could rupture the employee’s cyst, arguing that “if one would assume a large trauma or something work-related as opposed to just the spontaneous leaking of fluid contents, I would have anticipated, in my own opinion, to have most of that cyst evacuate into the peritoneum if you’re talking about a large, traumatic force doing this from a work-related incident.”  Id. at 34 (emphasis added). Dr. Nelson later defined trivial as “something like picking up your child, delivering a bag of groceries.”  Id. at 75.  If picking up a child is “trivial” trauma, certainly placing a 40 to 50 pound bucket against your abdomen is “trivial.”


Dr. Flora testified,  “my reading of the literature is that it requires significant force to that area of the liver where the cyst is” to rupture the cyst.  (Dr. Flora’s Deposition at 49).  While the employer’s physicians may have their own interpretations of the scientific literature, Dr. Flora’s and Dr. Nelson’s conclusory readings of the literature are not supported by the substantial evidence.  While Dr. Flora and Dr. Nelson insist the force necessary to rupture a hydatid cyst is “significant” or must involve a rapid change in pressure, the overwhelming scientific literature refers to “trivial,”
 “relatively innocent”
 or “minimal”
 trauma as being sufficient to cause a hydatid cyst to rupture.  Dr. Flora and Dr. Nelson appear to be asserting that the “trivial” trauma must be something more than trivial.  There is no support in the record for this reading of the literature.  The employer’s doctors’ arguments are, essentially, “no pressure could cause the cyst to rupture, but some pressure could not cause the cyst to rupture.”  I find neither Dr. Flora nor Dr. Nelson provided substantial evidence showing the employee did not suffer at least trivial trauma to her abdomen.


Much of the employer’s physicians’ testimony supported the claimant’s case.  Dr. Flora noted in his report that, “Of course cystic rupture due to traumas or surgical misadventure releasing significant amounts of fluid into the abdominal cavity would be expected to result in anaphylactic shock almost immediately.”  (Dr. Flora’s Report at 4-5).  The employee here died from anaphylactic shock within “minutes/seconds” of her rupture, according to the State’s Deputy Medical Examiner.  A person walking around with a leaking cyst would likely show some signs, yet the employee’s supervisor, Mr. Kirsch, testified he saw the employee the morning of her death and she appeared in good spirits and did not complain of any abdominal pain.

Dr. Flora testified that the employee’s cyst had a relatively high risk of rupture from trauma because it had small fissures in the wall.  (Dr. Flora’s Deposition at 51). He also agreed the employee’s cyst was exposed because of its location.  Id at 69-70.  Dr. Nelson agreed the employee’s cyst was more susceptible to the effects of trauma because of its location.  (Dr. Nelson’s Deposition at 51).  Dr. Flora testified that on June 15, 1999 the employee’s white blood cell count was normal, indicating that there was no bacterial infection.  (Dr. Flora’s Deposition at 54).  Doctor Flora agreed that a positive finding of eosinophils confirms that a parasite resides in the body, regardless of whether the person is suffering anaphylactic shock.  Id. at 36-37.  He also agreed that an eosinophil level of 300 per cubic meter, which the employee had, was “not very high” and could have been normal.  Id. at 54-55.  Dr. Flora admitted that 79 percent of patients with hydatid cysts have abdominal pain as a common symptom.  Id. at 58.  Dr. Flora agreed that anaphylactic shock is more frequent with direct ruptures than other types of ruptures.  Id. at 64.  He also agreed that there are articles that state that death can occur within several hours of such a rupture.  Id. at 64.  Dr. Flora agreed that trauma sufficient to cause a rupture would not necessarily be evident by an autopsy or pathology report.  Id. at 65.  He also testified the pain in the employee’s cyst was caused by growth in the size of the cyst:

I think a person that has a large cyst, pain can signify simply that they have a large cyst, that it’s compressing the liver tissue, it’s distending the capsule around the liver, and can hurt.  You don’t develop large cysts overnight.  And her pain was of a more acute nature, and so my impression is that she had previously been uncomfortable and had complained of being uncomfortable in the area of her abdomen prior to the two weeks of acute pain that she had.

My read of this is that her uncomfortableness that predated those two weeks was probably related to the size of the cyst itself and compression of the liver.  

Id. at 66.

Consequently, I cannot find the opinions of the employer’s physicians provided substantial evidence eliminating the rigors of the employee’s work as a possible cause or acceleration of the fatal rupture in to the employee’s cyst.


Even if the employer had produced sufficient evidence to rebut the presumption of compensability, I would find the claimant proved his claim by a preponderance of the evidence.  I found the claimant’s physicians’ explanations more logical and made more sense.  I find that it is unlikely the employee had any rupture before the day of her death.  The State Deputy Medical Examiner concluded the employee’s death occured “minutes/seconds” after the onset of her rupture.  (7/26/99 Certificate of Death).  Dr. Nelson testified that anaphylactic shock can result from very small leakages of a cyst, such as the amount of venom released in a bee sting, yet then asserted that the employee was walking around with a leaking cyst for several days.  (Dr. Nelson’s Deposition at 22-23).  I do not find the employer’s physicians’ explanations plausible.  I would find the employee’s work caused or accelerated the lethal rupture of the cyst, and I would award the benefits requested.







____________________________                                  






William P. Wielechowski,







Designated Chairman

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of LINDA L. BRADBURY employee / applicant; v. CHUGACH ELECTRIC ASSOCIATION INC, employer; FREMONT INDUSTRIAL INDEMNITY COMPANY, insurer / defendants; Case No. 199910751; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th day of October, 2000.

                             

   _________________________________

      






Serafine Bourne, Clerk
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