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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

GEDTSON T. HILL, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

LAIDLAW TRANSIT, INC.,

(Self-Insured),

                                                  Employer,

                                                             Defendant.
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          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  199710218
        AWCB Decision No. 00-0216

         Filed with AWCB Anchorage, Alaska

         on October 13, 2000


We heard this matter at Anchorage, Alaska, on August 22, 2000.  Attorney Robert Stone represented the employer.  The employee appeared, represented by attorney Andrew Lambert.  The employer agreed to keeping the record open to allow the employee and employer an opportunity to file amended/supplemental affidavits of attorney’s fees and costs.  We closed the record on September 8, 2000 when we first met after the employee’s affidavit was filed with the Board.   The employer did not file an amended/supplemental affidavit of attorney’s fees and costs.


ISSUES
1. Whether the employee’s right foot plantar faciitis condition is related to his May 28, 1997 work injury.  

2. Whether the employee’s increased diabetic symptoms are related to or aggravated by the employee May 28, 1997 work injury and its consequent cortisone treatments.  

3. Whether the employee is due attorney’s fees and costs.

4. Whether to order reimbursement of the employer’s attorney’s fees and all costs under AS 23.30.250(b) for alleged fraud by the employee.  


SUMMARY OF THE EVIDENCE

The employee began working for the employer as a school bus driver in January, 1991.  He worked consistently during the school years, occasionally driving extra charters or during the summers.  Prior to commencing his work with the employer, the employee served 20 years in the U. S. Military.  


At the August 22, 2000 hearing, the employee testified regarding how he injured his foot on May 28, 1997.  The employee testified he was driving bus for a chartered, picnic outing.  After his passengers were safely unloaded, he re-parked his bus and prepared to exit the bus.  On his exit, he slipped on the last step and fell approximately 2½ feet to the solid ground.  He testified he felt a ripping or tearing sensation on the bottom of his right foot.  The pain was concentrated primarily at the middle of the bottom of that foot.  He finished driving the picnic charter and did not seek medical attention until the next day.  


The employee testified he began treating with Bruce A. Reddish, D.P.M., who eventually referred him to Kenneth C. Swayman, D.P.M.  Each doctor treated with different conservative modalities including shoe inserts, orthotics, crutches, a cast, and cortisone shots.  The employee testified that when he began treating, his pain lever was a 9 or 10, on a scale of 1 to 10.  Specifically, Dr. Swayman testified at page 9 of his January 19, 2000 deposition that he diagnosed the employee as suffering from “Plantar fasciitis subsequent to a work-related injury that occurred the end of May of 1997.”  Dr. Swayman described plantar fasciitis as follows:  


Well, plantar refers to the bottom aspect of the foot, and there’s a ligament on the bottom of the foot called the fascia.  It’s analogous to a rubber band.  It’s a very large, rather strong ligament that literally takes up the entire bottom surface of the foot.  It has multiple jobs.  One of its jobs is to maintain the longitudinal or long arch of the foot.  When the foot collapses, due to shock absorption or accommodation to the ground, this fascia lengthens.  And when soft tissue gets inflamed, the suffix “itis” is added to the term, meaning inflammation, pain of that part.  So plantar fasciitis in a simplistic explanation would mean an irritation or inflammation of this ligament, specifically where it attaches to bone on the bottom of the heal.  

Id.


Regarding the employee's diagnosis and specifically the history of his treatment Dr. Swayman testified at 51 – 59 of his deposition as follows:  

Q. And you reached the same diagnosis that the other physicians had, which was what?

A. Plantar fasciitis. I haven't reviewed all the notes. For instance, Dr. Kase, I don't have all his notes. And there was another doctor, Scott. But I do have Bruce Reddish's notes and they were pretty consistent with my diagnosis.

Q. Okay.

And when you first started to treat him, why don't you tell us what type of treatment modalities you did with Gedtson from the beginning up through the surgery.

A. Using my chart notes as a reference reminder, initially I put him in some kind of a full supportive insole that was not prescriptive, meaning something that I had readily available, something inexpensive that could be dispensed right away. Wanted to change his shoes to something well supportive, meaning stiff soled. And I wanted to get him out of this boot that he had to been in from some of the other doctors, that I felt he needed to get more into a physical therapy type regime rather than being rigid. So I switched it to what is called a night splint. Basically, that's a form of therapy that the patient wears this device at night when they sleep, to try to decrease the plantar flexion or the downward motion of the foot so that the fascia in essence is being stretched how many hours a night they're lucky enough to sleep.

I then started him on an anti‑inflammatory called Relafen. I gave him the pretty standard dose for a man his size. And he was already on, I believe, light duty from work, and basically continued with that.

From there, we had some positive improvement going to the end of ‘97. When I felt he was getting better, I got him off the anti‑inflammatory, as I try to avoid long‑term use of nonsteroidals due to the complication of gastric problems. And we moved from one of these simpler type inserts to something more formal. Something that is casted. His feet were actually casted by myself, and I sent it to an orthotic prosthetic lab.

Q. You're talking about casted. You made some molds of his feet as opposed to putting him in like a walking cast?

A. Correct. You make molds of his feet, nonweight bearing, and write a prescription to a lab to fabricate a device, and these are typically made out of some kind of a thermoplastic. And for a man his size, several millimeters of polypropylene is what was ordered. And these contour perfectly to his foot, both sides. And he puts them in his shoes, and he transfers them to all his different shoes.

And then at that time, December of ‘97, since he had noted to me that he felt half better in a short period of time, to try to get him back to driving. So he was released to that. We went into early 1998, symptoms kind of waxed and waned. We kind of reached a plateau early 1998, 75 percent improvement.

Q. Let me ask you something real quick here. Was he improving at some point, in your notes, and then he kind of went downhill again?

A. Well, as I'm describing, from the time I met him, over the first few months of treatment, I was pleased with his improvement. And you're correct, we then plateaued, and then looking at notes of the end of January of 1998, the fact that I had to go ahead and do an injection ‑‑

Q. Is that uncommon that someone will get better and then it gets worse?

A. No, not uncommon at all. He was obviously trying to make the transition back to doing what he had done, and I don't feel that we pushed it too radically as far as intensity. I think going from four hours to six hours is not, in my opinion, an aggressive jump.

Q. Okay. And what other treatment did you do to him?

A. Well, physical therapy was involved. He was going ‑‑ when I refer someone to physical therapy, the first thing I do is I discuss the case verbally with the therapist and we come up with a game plan. I don't tell a therapist exactly what to do because they're the experts in physical therapy. I don't like to tell them how to do their job, but we kind of come up with a game plan and we discuss what would work best for this particular patient.

So he had modalities such as ultrasound and phonopheresis, which is a form ‑‑ another way of getting cortisone safely administered to an area of inflammation. It's done through sound waves. A cream is ‑‑ ultrasound cream or gel is mixed with like a hydrocortisone, say 10 percent, and then it's ultrasounded in with sound waves, or in fact stimulated in with electrical waves, and it's another modality to get it in.

And he probably also had a lot of myofacial work, massage and trigger point release, with the therapist as well. I'd have to review all the therapy notes in detail to tell you exactly. Looking at my notes as of April

Q. Of what year?

A. Of ‘98. The therapy was helping, but again we weren't having complete relief of symptoms. I wanted to inject him again, but because of his unstable glucose control I didn't feel that was safe. At one point I actually put him back into the below‑the‑knee walking boot as a form of rest and immobilization. We tried him on several other nonsteroidal anti‑inflammatories. I see here 5/8/98, I took him off Lodine. He had tried a second anti‑inflammatory.

MR. STONE: What date were you referring to when you talked about the injection you decided not to inject?

THE WITNESS: Well, the first injection, first and only, 1/30/98. Follow‑up visit, 2/27/98. Wanted to inject it but I felt I wanted to wait another month. So it would be two months post. And I didn't see him for a while after that. I didn't see him until 4/10/98. There was a missed appointment 3/27/98. And at that point during questioning, I didn't feel comfortable injecting him because of his unstable glucose control. So ideally, it would have been like March that I would have liked to have done that second injection, but it never happened.

BY MR. LAMBERT:

Q. Is it fair to say that you tried a whole host of conservative treatments prior to surgery?

A. I would think Mr. Hill had, one can say, an exhaustive conservative approach that totally was in the realm of the standard of care of nonsurgical treatment for plantar fasciitis.

Q. You indicate that one of the things, one of the first things you try to do is modify a shoe?

A. Correct.

Q. Did you try to do that for him?

A. When you say modify a shoe, a lot of times with the quality of shoes we have today, we don't actually have to send a shoe to a cobbler to be modified. It's just matter of the patient being willing to eliminate, say, poor quality shoes and maximize the use of higher quality shoes.

Q. So you buy a good shoe with a good arch and maybe put some sort of a Dr. Scholl's type support inside of it?

A. Absolutely.

Q. And that sort of fills in the gap from when the arch is dropping?

A. Correct.

Q. Kind of gives it the support that it doesn't

have anymore?

A. Correct.

Q. For whatever reason, the support is gone?

A. Correct.

Q. And did you try that with him?

A. Well, yes, the first visit, you know, we always spend time educating patients on what makes up a good shoe and a poor shoe. And another factor is the elimination of barefoot walking at home. A lot of people in Alaska, and elsewhere, have the habit of walking barefoot at home. And when you do that, you eliminate all the support that you can get from a shoe and orthotic during the hours you spend at home. So that, you know, he basically was in his shoe in and out of the house. And, you know, it's up to the patient, of course, to do this and to wear the insert in the shoe even at home.

Q. Okay. I'm just going to go down this list of what you indicated on direct. Did you try orthotics?

A. Yes.

Q. How about anti‑inflammatories?

A. Yes.

Q. I know you did at least one cortisone, and he had three others?

A. Yes.

Q. Stretching exercises?

A. Yes.

Q. Physical therapy, which includes a multitude of modalities?

A. Yes.

Q. Night splints?

A. Yes.

Q. Cast?

A. Removable cast, yes.

Q. Walking boot?

A. Same thing, yes.


Q. Crutches?

A. I'm not sure if I actually ordered crutches for him at some point, but there's a very likelihood that either before or during my care he had a period of nonweight bearing crutches.

Q. And when he came in to see you the first time, he had a walking boot on?

A. Correct.

Q. So it appears that some other doctors had tried some of the modalities, working up to a walking boot?


A. Yes, I believe all the care that was done prior to him seeing me was totally appropriate and reasonable care.

Q.
And the care that you provided to him, including the surgery, you feel was reasonable and necessary?


A.
Yes. 


One of the primary components of the employee’s claim is that his receipt of steroid injections aggravated or accelerated his need for insulin shots for his diabetes.  When asked to comment regarding the possible complications involving diabetes and the various foot conditions, Dr. Swayman testified at 44:


Well, the main problem with diabetes and how it affects the lower extremity angiopathy, which is a lack of blood flow, also termed atherosclerosis;  and neuropathy, which is a disease of nerves.  It could be motor, meaning it affects the nerves.  Or it could be sensory, it affects the sensation.  It could be autonomic, meaning it affects the sweat and the hair growth.  And it could be affecting the joints, which is call the charot.  Those are the four main problems we see with diabetes and the lower extremity.


Poor glucose control over a prolonged period of time, smoking, poor diet, lack of exercise, common of the medical conditions, all contribute to a faster acceleration of these complications co-exist with diabetic retinopathy and nephropathy.


Since his 1995 diabetes diagnosis, the employee has treated with Edward Brown, M.D., a board certified specialist in internal medicine.  Dr. Brown diagnosed the employee with diabetes on the employee’s first visit, August 3, 1995.  (Dr. Brown dep. at 6).  Under Dr. Brown’s care, the employee managed his diabetes with oral medications only.  Although his weight did not fluctuate significantly, Dr. Brown stated the employee’s glucose control “was never very good.”  (Id. at 13).  Regarding the interaction between the employee’s cortisone injections and his diabetes, Dr. Brown commented: 


Q.
He started treating with a physician who gave him  3 cortisone injections and then he started treating with Dr. Swayman who gave him a fourth cortisone injection, and I guess the question that we have it is, he was on the oral medication at the time he started taking the cortisone injections, and then at some point he had to go and start taking insulin injections . . . to manage his insulin.  And I guess the question the really comes to mind for us, was the cortisone injections a substantial factor in causing him to go on insulin?



A.
Uh-huh.


Q.
And what effect does cortisone injections have on someone who is type II diabetic?


Q.
Glucocorticoids cause insulin – they cause glucose resistance and even cause – so they allow your glucose to rise.  So your glucose control becomes very poor.

. . . . 


Q.
You indicated he was a type II diabetic controlled with oral agents, which have now become poorly controlled with oral agents.  And then you indicate in the second paragraph that it is well-known that steroids can induce poor glycemia control, and this is a direct cause in Mr. Hill’s case.  And I guess what I’m asking you is how you came to that opinion?


A.
Based on his history and all these injections you receive, and then all of a sudden you need insulin.  The sugars are just way up.


Q.
So in your opinion as of April 21st, 1998, the cortisone injections that he had been receiving were a substantial factor in his poor glycemia control?  

A.
Yes. 

(Id. at 13 - 16).  


At page 20, Dr. Brown testified the employee needed to begin insulin injections by November 30, 1998 based on his elevated glycohemoglobin results.  In addition, Dr. Brown testified that the employee resisted because the employee told him:  "He said he didn't want to do it because then he wouldn't be able to drive a bus."  (Id.).  


Q.
What was your opinion as of March 18th, 1999, as to the effect of the injections on his plantar faciitis and his need for treatment?


A.
I said there was a direct correlation with proceeding the steroid injections and worsening of his glucose control, and that it required insulin to control it.


Q.
Why did you have been opinion?


A.
Because it seemed to be a very straightforward set of factors.  He got injured, got a lot of steroid injections, the sugars were not as bad, as nearly as bad, back in June of '97 and then within a year there're out of control, and that's despite no -- its not like he wasn't taking his pills.  He was taking maximum oral therapy.

(Id. at 22).


In Dr. Brown's opinion, there is a direct correlation between the employee's cortisone injections and his insulin dependence.  Furthermore, he believes it is unlikely the employee will ever be off insulin.  "Q.  So it's your opinion that, but for the steroid injections that he received for the plantar faciitis from his injury in May of '97, he would have needed to go on insulin and he would likely still be on oral medications?  A. Right."  (Id. at 23 - 24).  


Nonetheless, Dr. Brown testified the employee would have become insulin dependant regardless of his steroid injections.  When discussing the duration of the steroids effects, Dr. Brown commented:  


You would see the steroid effect for a good two weeks at least two weeks after each shot, and that would be my guess.  how much it would rise, I'm not really sure, but it would rise some, and I don't have any records of how high sugars went, so it's really hard for me to make that guess, but I would say he received basically three steroid shots that cause worsening glucose control for about two weeks, and they were fairly sequential, two or three weeks apart, and there were three shots received.  So you got probably close to six weeks of poor glucose control, much worse and then he had before, and that's not a good idea, in my opinion.


But not having any documentation as to what exactly happened to him, it's hard to say how bad an idea it was, or did it really happen at that point in time, or was in the final run he received just a little later that flipped him over.  I don't have any glycohemoglobins until later.


Q.
Isn't it also possible that he could have, as you suggested in your December 9 letter that he were to become dependent upon insulin the exact same day that he had become dependent on insulin now?


A.
I had been telling him that ever since the day I met him, that he is probably going to end up going on insulin unless he does something now.  So that had nothing to do with the steroid shot whatsoever.  I'm sorry, but you need to do it.  Probably would have happened sometime.  Trying to cushion the blow, so to say, but we weren't really talking about steroids at that time we were just talking about the natural progress of disease and trying to take the responsibility off him.  He just needs to just do this because he had been so resistant and he needs to do it for his own health, for his own good.


Q.
But we don't know whether these cortisone injections actually accelerated his condition, do we?


A.
Given the information I have, I don't see any other reason if you told me that he hadn't received the steroid injections, I would say it's just natural history, but instead, you give me something that is known to cause tremendous lack of glucose control, and that's the conclusion I've come to.  That's probably what happened.

. . . . 


Q.
Conjecture that this accelerated this condition?


A.
That this is exactly the reason.  Because I don't have any other information in front of me.  But you're showing me evidence of a known factor.  There it is.  Show me anything else that caused this, and I don't see anything else.  I really do believe that he hadn't developed insulin dependence in the years prior to this, and so there was no reason to think that he was going to go on and progress and develop this way.


At 50 - 51 Dr. Brown testified:


A.
[The employee's diabetic condition has] not been in control, but it wasn't bad enough to insist that he go on insulin.  Later, after he received steroid injections, I had to insist that he go on insulin.  


Q.
But isn't it true that on November 30th of '98 you told him he had to go on insulin and he refused?


A.
There was a point at which I asked him to do so and he didn't want to do it.  And then shortly after that he relented and said he would.


Q.
So when you wrote your letter on March 18, '99, and you say, you write, Treatment for the resultant plantar fasciitis included multiple steroid injections, did you have any idea how many injections he had received?


A. 
No.  He told me he received several.  That's all I knew.


Q.
So when you will wrote your letter of April 21, '98, and then this letter, March 18, 1999, attribute in the cause of Mr. Hill's dependence on insulin to his work injury, you had no idea how many injections he had or the specific dates of his injections, did you?


A.
No.


At the request of the employer, the employee John E. McDermott, M.D., examined the employee on May 18, 1999;  prior to this examination, he reviewed the employee's extensive medical history.  Dr. McDermott testified by deposition on February 15, 2000.  At page 7 - 9, Dr. McDermott testified:


Q.
Based on your review of Mr. Hill's medical records, your examination of him, and your review of his deposition, can you rule out the alleged -- that the alleged fall that he sustained on May 28, 1997, as a substantial factor in Mr. Hill's current disability?  


A.
Yes.  

. . . 


A.
Yes.  I didn't believe, having examined him and reviewed these records, that that episode was any focal point in this perceived plantar fascial problem.  


Q.
And your opinion is on a more probable than not basis and from a reasonable degree of medical certainty;  is that true?


A.
It is.  


Q.
Now, I'm not aware of any other activity involved with Mr. Hill's employment that's related to this injury, so would you concur that Mr. Hill's employment, and all we know about is this fall, would you concur that that, his employment, was not a substantial cause of his plantar fasciitis?


A.
I didn't believe that it was.  I did relate the plantar fascia to the industrial injury, but as an aggravation, and at the time I saw him, did not believe that he continued to have plantar fasciitis.  


At page 15 - 18, Dr. McDermott testified:  


Q.
And would it also be fair to say that Mr. Hill -- that it's probable or at least possible, if not probable, that Mr. Hill's exaggerating his complaints?


A.
Well, they're real to him, I imagine.  I guess I don't know.  If exaggeration conveys deliberate exaggeration, I don't know that.  I rarely can say that.  I found some things inconsistent in his history and his findings, and I guess I'd leave it at that.  


Q.
And earlier you had mentioned chronic behavioral problems, though that could also be --


A.
But that was in regard to -- yes, I did testify to that.  That is in regard to why the thigh would not enlarge if he in fact always walked with his knee bent.  One would expect the thigh to enlarge rather than shrink.  And you know, measurements are pretty accurate, and I'm not the only one that made these -- that found these variations.  So I feel they're very real.  

. . . 


Q.
And [physician's assistant Scott Peterson] mentions that Mr. Hill's pain is lessened when he walked up on his tiptoe.  That's inconsistent with the condition of plantar fasciitis;  isn't that correct?


A.
Yes. . . . It says here the next to the last line of the history, his pain is lessened when he walks on his tiptoes.  Well, that might be.  If he's just not putting all his weight on his heel and that's what Peterson meant, I guess that would be compatible with irritation of the plantar fascia.  But that isn't what I'm trying to describe as how he walks.  Basically, he was literally on his toes only and never getting his heels to the ground which would really stress the plantar fascia, where one could try to walk gingerly off the side of his foot and I think that's what he's trying to say, because he says that he feels better after he walks carefully.  So I'm not sure what he's describing is the same as I've just tried to describe to you, but it's certainly alone that same line.  


Regarding the usual cause, when traumatic in nature, of plantar fasciitis, Dr. McDermott testified: 


[I]f it's a, quote, misstep, it's a heavy misstep and though I'm sure that there are degrees of tear, but when you have the, you know, you used the word trauma.  When we see these occur as a result of trauma, it's usually because the foot was fairly violently turned upward or twisted upon itself.  Not the ankle now, just the foot.  And it occurs sometimes in a crush injury or machinery injury where the foot is wrenched up, motorcycle type trauma and that sort of thing, but the foot is held in position by some part of, you know, the assembly. Normally the front part of the foot gets it and you can actually have pairs back there.  The more common thing, the garden variety plantar fasciitis comes from just irritation of this attachment.


Now it sounds like, from the history, that that's what this patient had in the beginning, an irritation of the plantar fascia.  I couldn't find that when I examined him and I -- but I do see that when he was examined earlier, Dr. Ballard thought that he still had symptoms of that.  

(Id. at 21 - 22).


In a January 9, 1998 chartnote, Dr. Swayman noted the employee reported approximately a 75% improvement in his foot pain.  Regarding waxing and waning of symptoms Dr. McDermott acknowledged at page 50 of his deposition:


A.
Plantar fasciitis can recur, yes.


Q.
I mean, a person can have it, be diagnosed with it, be treated conservatively, the treatment begins to work and then the treatment fails and you have to continue on with now another type of treatment?


A.
Yes.  


Q.
So if Mr. Hill's plantar fasciitis, as of January 9th, 1998, felt 75% better, it appears through the records that it subsequently got worse; didn't it?


A.
Yes.  


Q.
And that necessarily would not be unusual?


A.
No, that wouldn't be unusual.  


At pages 62 - 75, Dr. McDermott discussed the employee's military records pertaining to his feet complaints, beginning in 1971.  Dr. McDermott testified that the employee's 1971, 1974, 1976, 1983, 1984, 1986, 1988 various foot complaints were not related to the employee's plantar fasciitis condition.  Dr. McDermott testified at page 75 that the employee does exhibit a pattern of complaints regarding his feet, including his arches.  He responded:


Q.
Okay.  So what you're saying is basically he's had complaints of pain in his feet and he tried to get money out of the military for it, and he's got complaints in his feet now and he's trying to get money from Workers' Compensation for it;  is that the correlation you're drawing?


A.
That's the correlation I think you drew.  I was just trying to point out a type of a -- a type of complaint of pain.  


Regarding the effect a cortisone injection could have on a patient's diabetes, Dr. McDermott commented:


A.
A cortisone injection could raise the blood sugar at the time the cortisone was present, but to have a cortisone injection wouldn't, quote, worsen the diabetes.


Q.
Could it make someone go on insulin sooner than later?



[OBJECTION
]


A.
I have some experience with diabetes because of the nature of my practice.  I can say that I haven't ever seen that reported.  

. . . 


Q.
I'm not saying it produces diabetes.  If someone is on an oral medication and they have, let's say, cortisone injections, I think when they're done in someone who has diabetes should be spread out over along period of time?


A. 
Well, I guess I would yield to the endocrinologist.

(Id. at 97 - 98).


At 101 - 102, Dr. McDermott testified:


Q.
Okay, and what you're saying in this here [report] is that any ankle strain he may have got when he stepped out of that bus is related to the problems he had in the military and the ankle sprains he's had before.  


A.
Weakness he's had in the ankle, yes.

. . . 


Q.
Okay.   So what I'm asking you, is the surgery that he received for the plantar fasciitis that's related, according to your opinion, to the May 28th, 1997, industrial injury was reasonable after all the course of treatment that he received prior to then?


A.
I don't have -- I guess the best way to -- since I don't have actual information concerning that besides your telling me such, you're telling me that he was better afterwards, I will have to defer that to -- yes, it would seem to be based on what you've told me.  


At page 109 - 110 Dr. McDermott testified:


Q.
Now, If Mr. Hill's physician, Dr. Swayman, indicates that the plantar fasciitis was 75 percent better and this was in January 9 of 1998, and then if you look at the record, Dr. Swayman's record again on April of '98, where Dr. Swayman reports that Mr. Hill states that he had a severe flare-up after bowling, would that be consistent with the fact that his May 29, 1997, was merely a temporary aggravation of whatever condition he had?


A.
I would think so, yes. 


Dr. MrDermott also testified live at the August 22, 2000 hearing.  Augmenting his deposition testimony, Dr. McDermott stated he treats patients with plantar fasciitis on a regular basis, and that approximately 50% of the population have plantar fasciitis issues.   



In summary, Dr. McDermott testified that in his opinion, the employee could not have developed plantar fasciitis from the mechanism of the injury that occurred on May 28, 1997, as described by the employee.  He testified that the employee, when examined, presented walking in a "toe walk" fashion, which is not consistent with a diagnosis of plantar fasciitis.  If it was an acute type of plantar fasciitis, it should have resolved within three to four weeks.  He testified that a cortisone injection could cause a temporary aggravation or spike in the employee's diabetic condition, but not a permanent aggravation of the employee's diabetic condition.  


K. C. Kaltenborn, M.D., also testified at the August 22, 2000 hearing.  The parties stipulated Dr. Kaltenborn is an expert in endocrinology.  He testified that cortisone injections would not have a permanent effect on blood sugar levels.  When asked whether the cortisone injections the employee received would have aggravated or accelerated his need for insulin, Dr. Kaltenborn responded:  "It definitely did not."  He stated the cortisone would be completely out the employee's system within 30 days, and certainly within 45 days.  Based on his calculations, the employee would be completely free of any cortisone effects, at the latest, by March 10, 1998.  He stated there is affirmative evidence the employee's blood sugar levels return to pre-injection levels shortly after the injections ended.  


In addition, Dr. Kaltenborn testified that the fact that the employee's identical twin brother was diagnosed with diabetes and became insulin dependant near the time the employee did offers circumstantial support that the timing of the employee's insulin dependence does not correspond with his cortisone injections.  He testified the employee is a "Type II" diabetic, who virtually all eventually become insulin dependant, usually later in life.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.135 provides in pertinent part,  "The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties."  AS 23.30.110(g) provides in pertinent part, "An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require." 

AS 23.30.095(k) provides:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. The cost of an examination and medical report shall be paid by the employer.

We find the employee’s attending diabetes physician, Dr. Brown, and the employer's diabetes expert, Dr. Kaltenborn, have significant medical disputes regarding the correlation between the employee's cortisone injections and his need for insulin.  We note that in addition, Drs. McDermott and Swayman also differ in their opinions regarding the employee's insulin dependency.  We further find that another physician’s opinion will assist us in resolving these disputes.  Therefore, we find that a second independent medical evaluation (“SIME”) is necessary in order for us to reach a decision in this case.  Deal v. Municipality of Anchorage, AWCB Interlocutory Decision No. 97‑0165 at 3 (July 23, 1997). See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91‑0128 (May 2, 1991).


An SIME must be performed by a physician on our list, unless we find the physicians on our list are not impartial.  8 AAC 45.095(f).  We find a medical doctor with a specialty in internal medicine, or more specifically, endocrinology, to be best suited to perform this SIME.  We find no doctors on our list specialize in endocrinology, although the more generalized specialty of "internal medicine" is listed.  We have scheduled a prehearing conference with Workers' Compensation Officer, Cathy Gaal on November 16, 2000 at 11:00 a.m., to work out the details on how to proceed with the SIME in as expeditious manner as possible.  


Even had we not found disputes exist between the employee's and employer's doctors, AS 23.30.135(a) gives us broad powers of investigation to assist us in ascertaining the rights of the parties.  Had no dispute existed, we would have used our investigative powers to order an exam under AS 23.30.110(g). 


We note that we retain jurisdiction over the significant other issues listed in our "issues" section.  Those issues will be addressed after receipt of the SIME report.  


ORDER

1. The employee shall submit to, and the employer shall pay for, an SIME evaluation to address the work-relatedness of the employee's insulin dependence in accordance with this decision and order as prescribed above.

2. We refer this matter to Workers’ Compensation Officer Cathy Gaal to proceed with the SIME.


Dated at Anchorage, Alaska this 13th day of October, 2000.





ALASKA WORKERS' COMPENSATION BOARD
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John Abshire, Member
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S. T. Hagedorn, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of GEDTSON T. HILL employee / applicant; v. LAIDLAW TRANSIT, INC., (Self-Insured) employer / defendant; Case No. 199710218; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th day of October, 2000.
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    Serafine Bourne, Clerk
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