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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

RODNEY  MCKAY, 

                                                  Employee, 

                                                            Petitioner,

                                                   v. 

ALYESKA SEAFOODS, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Respondants. (s).
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)
          FINAL

          DECISION AND ORDER

        AWCB Case No.  199900449
        AWCB Decision No. 00-0220

         Filed with AWCB Anchorage, Alaska

         on  October 26, 2000


We heard the employee's request for review of the Reemployment Benefits Administrator (RBA) Designee's July 13, 2000 decision finding the employee not eligible for reemployment benefits at Anchorage, Alaska, on October 5, 2000.  Attorney Richard Wagg represented the employer.  The employee appeared telephonically, representing himself.  We closed the record at the hearing's conclusion.  


ISSUE

Whether the RBA Designee abused her discretion finding the employee eligible for reemployment benefits.  

SUMMARY OF THE EVIDENCE


The employee claims injuries to his back and neck during a fall down stairs, while working for the employer at Dutch Harbor, Alaska.  The employer paid medical and time loss benefits through November 23, 1999.  The employer then began paying the employee anticipated permanent partial impairment (PPI) benefits bi-weekly.  Soon after his injury, the employee returned to Washington State.  


The employee was diagnosed with a low back strain by an attending physician, Mark Merrell, M.D., on April 7, 1999.  On that date, Dr. Merrell recommended physical therapy, and referral to a neurologist.  Dr. Merrell prescribed physical therapy on May 24, 1999.  In his July 19, 1999 neurological assessment, Roy F. Kokenge, M.D., diagnosed:  "This man's symptoms in his back are consistent with a sprain.  His sensory changes are consistent with meralgia parasthetica.  This is probably related to the fact that he is thin and has pressure on the anterior superior iliac spine are.  I explained to him this is not from his back.  I doubt that it was from his fall."  


In her August 17, 1999 physical therapy report, Gina Terry, R.N., C.P.U.R., indicated the employee was medically stable and was ready to return to work.  She indicated the employee's 20 - 30 pound lifting restriction would be temporary and could be gradually increased over six to eight weeks.  The employee next followed up with Dr. Merrell on August 26, 1999 who assessed:  "The patient does not want to do epidurals for this lumbo-sacral strain thinking that he can get back to work doing 20-30 lb lifting at this point." The employee continued his physical therapy through October, 1999.  On October 13, 1999, Dr. Merrell noted no improvement with physical therapy, and assessed:  "I think we need to get him off work. I think we need to get the epidurals going to see if that doesn't help solve his problem."  On referral from Dr. Merrell, David Dickerman, M.D., performed the first epidural steroid injection on October 26, 1999.  Barton C. Woodward, M.D., performed the next epidural injection on November 4, 1999.   The last epidural injection was by Dr. Dickerman on November 9, 1999.  


The physical therapist began treatment and training using a TENS unit.  On November 23, 1999, Dr. Merrell indicated the employee was medically stable and recommended a physical capacities evaluation (PCE).  In his December 9, 1999 PCE report, Dave Bullock, P.T., concluded in pertinent part:  "Based on today's findings, Rodney is nearly able to work a full 8 hour day with some limitations.  The activities that seem to cause the most discomfort were prolonged over head reaching and couching.  Therapist Bullock recommended continued physical therapy, massage, and an exercise program.  On a December 27, 1999 prescription note, Dr. Merrell noted:  "OK to return to work with restrictions of the PCE."  


At the request of the employer, Brent L. Bingham, M.D., examined the employee on March 3, 2000.  After his detailed history of the employee's treatment, Dr. Bingham concluded: 


At this time the patient's condition is fixed and stable.  I do not feel that he will have significant benefit from additional physical therapy or other treatments.  He should be encouraged of course to remain as active as possible and to increase him (sic) mobility and his activities.  I do feel that the patient will not be able to return to the job as a seafood processor as a result of this injury and the residual impairment.  


Under the AMA Guide to the Evaluation of Permanent Impairment, 4th edition, the paitient does have a PPD rating.  He is Category II.  [5%]


In his June 14, 2000 response to a June 1, 2000 inquiry from Richard Sinclair of Ranier Case Management, Dr. Bingham changed his opinion regarding the employee's ability to return to work as a crab butcher (and other occupations).  The last note from Dr. Merrell was his December 27, 1999 return to work note.  The record contains no other medical reports.  


In a March 21, 2000 letter, the employer's adjuster requested the RBA assign a rehabilitation specialist to perform an eligibility evaluation.  Also, on April 7, 2000, the employee filed a request for an eligibility evaluation for reemployment benefits.  On April 27, 2000, an RBA staff member assigned Richard J. Sinclair, M.S., C.D.M.S., to perform the employee's eligibility evaluation.


In his June 23, 2000 eligibility evaluation, Mr. Sinclair recommended the employee be found not eligible for reemployment benefits.  Mr. Sinclair concluded:  


Based on the approval of the job description of the job if injury it appears that the claimant is not eligible for vocational services.  There is some concern as to why in March of 2000, the attending physician indicated on page 3 of that report, "I do feel that the patient will not be able to return to the job of a seafood processor as a result of this injury and the residual impairment", and on 06/14/00 Dr. Bingham indicated that the claimant was released to the above-mentioned jobs.  Without any additional information or the time to meet with Dr. Bingham, this eligibility determination is being submitted at this time to meet the timelines requested.  I did speak with Mickey Andrews (sic), State of Alaska Re-Employment (sic) Benefit Administrator Designee, regarding the attending physician's response, which appears to differ drastically from the March Report.  I did place a call to the claimant at her request to notify him that the eligibility determination had been made and the report is being submitted at this time.  


In her July 13, 2000 determination, the RBA Designee found the employee not eligible for reemployment benefits based on the following reasons:  "The evaluating rehabilitation specialist's recommendations.  Richard Sinclair reports that Dr. Bingham has indicated that your predicted permanent physical capacities are as great as those required of your job at time of injury.  You are able to return to work as a crab butcher."  The employee was advised he had ten days to appeal.


In an undated claim filed with the Board on July 31, 2000, the employee requested our review of the RBA Designee's July 13, 2000 determination.  On the claim form, the employee listed the following reason for filing the claim:  "There has been no improvement in my back except for a couple of weeks after shots.  Dr. Bingham stated I was unable to return to the fishing or farming I did.  Then upon receiving paperwork did a 180°."  In an accompanying, undated letter, also file stamped July 31, 2000, the employee expounded:


I don't have any medical records except what I am sending at this time.  


As you see the Dr. did a complete 180° turn around without seeing me again since the evaluation.  


I still am in severe pain, still have numbness in my left leg and don't understand the Drs. change in diagnosis without contacting me to ask about my changes.


I never have been impressed by anyone's physcic (sic) abilities, the reason being obvious.  The shots I got in my back helped for a couple of months giving some relief, also my tens unit helps for short periods but bending, twisting, standing, or sitting any length of time is intolerable and would appreciate more help than I have received.


If a therapist or Dr. has helped as much as they feel possible and aren't sure what else to do doesn't [it] mean the injury cured or the pain from that injury is gone.  I'm tired of being told I'm OK when my body tells me every day I'm not.  


If a therapist or Dr. doesn’t know what to do next to help, doesn't mean they should be able to write you off as cured to save face or any other reason.  


The employee testified consistent with his sentiments expressed in the above letter at the October 5, 2000 hearing.  Neither with his July 31, 2000 claim, nor at the October 5, 2000 hearing did the employee provide any additional or contrary medical reports to substantiate his complaints.  The employee believes it is not proper for his doctors to reverse their prior positions without seeing him in person. 


The employer argues the only medical evidence before the RBA Designee (and the Board) mandates a finding that the employee is not eligible for reemployment benefits.  The employer points out that the medical reports the RBA Designee relied on are the employee's treating physicians.  The employee has received a full release to his work at time of injury, and we must affirm the RBA Designee.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.041 (d) provides in pertinent part:



Within 30 days after the referral by the ad​mini​strator, the rehabilitation specialist shall per​form the eligibility evaluation and issue a report of find​ings. . . .  Within 14 days after receipt of the report from the rehabilitation spe​cialist, the administrator shall notify the par​ties of the employe​e's eligibility for reemployment prepara​tion benefits.  Within 10 day after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110. The hearing shall be held within 30 days after it is re​quested.  The board shall uphold the decis​ion of the administrator except for abuse of discretion on the administrator's part. 


AS 23.30.041(e) states:



An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Charac​teristic of Occupations Defined in the Dictionary of Occupational Titles" for



(1)  the employee's job at the time of injury; or



(2)  other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the  United States Department of Labor's "Selected Charac​teristic of Occupations Defined in the Dictionary of Occupational Titles."  [SCODDOT]


The issue before us is whether the RBA Designee abused her discretion in this case.  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated: "This court has explained abuse of discretion as `issuing a decision which is arbitrary, capri​cious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted].  Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)."  The court has also stated that abuse of discre​tion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decis​ions.  Sullivan v. Gudenau and Co., AWCB Decision No. 89-0153 (June 16, 1989);  Garrett v. Halliburton Services, AWCB Decision No. 89-0013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion. Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991).  In Kirby v. Alaska Treatment Ctr., 821 P.2d 127, 129 (Alaska 1991), the court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation.


In Konecky v. Camco Wireline, 920 P.2d 277, 285 (Alaska 1996), the Alaska Supreme Court mandated the exclusive use of the SCODDOT job descriptions, even if the result is harsh or does not match reality.  (See also, Moesh v. Anchorage School Dist., 877 P.2d, 763 (Alaska 1994)).   


We find no abuse of discretion in the RBA Designee's determination.  We find Dr. Bingham initially indicated the employee might not be able to return to fish processing.  However, he later, when presented with the actual SCODDOT job descriptions, specifically approved the job of crab butcher, the employee's job at time of injury (as well as other jobs the employee performed in the past ten years).  This is further supported by the employee's attending physician's, Dr. Merrell's, December 27, 1999 (his most recent medical record) release to return to work.  The only evidence before us, and the RBA Designee, requires a finding that the employee is not eligible for reemployment benefits.  The RBA Designee's determination is affirmed.  


ORDER

The RBA Designee did not abuse her discretion finding the employee not eligible for reemployment benefits.  Her decision is affirmed.  


Dated at Anchorage, Alaska this     day of October, 2000.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






John Abshire, Member







____________________________                                  






Philip Ulmer, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of RODNEY  MCKAY employee / petitioner; v. ALYESKA SEAFOODS, INC., employer; ALASKA NATIONAL INS. CO., insurer / respondants; Case No. 199900449; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this      day of October, 2000.

                            

   _________________________________

      




   Serafine Bourne, Clerk
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