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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

THOMAS  CHURCH, 

                                                  Employee, 

                                                            Respondant,

                                                   v. 

TRIDENT SEAFOODS CORPORATION,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Petitioner.
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          FINAL

          DECISION AND ORDER

        AWCB Case No.  199703106
        AWCB Decision No.  00-0221

         Filed with AWCB Anchorage, Alaska

         on October 27, 2000


We heard the employer's petition to dismiss, or in the alternative, petition to compel discovery at Anchorage, Alaska on October 5, 2000.  Attorney Jon Goltz represented the employer.  The employee did not appear or otherwise participate in the hearing.  Based on a letter sent to the Board regarding the hearing, we found the employee had been served with notice of the hearing, and proceeded in his absence pursuant to 8 AAC 45.070(f)(1).  We closed the record at the hearing's conclusion.


ISSUE

Whether to dismiss the employee's claim for failure to cooperate with discovery; alternatively, whether to compel discovery.  


SUMMARY OF THE EVIDENCE

We incorporate the facts as detailed in the employer's September 11, 2000 hearing brief.  We find the employer's summary accurate summarizes the documents in our records.  The employer summarized as follows at 2 - 5 (references to attachments have been omitted): 

This claim arises from an injury that Church sustained in January, 1997, while working for Trident aboard the M/V INDEPENDENCE. Church developed pain and numbness in his hands, was flown from the Aleutian Islands back to Seattle, and ultimately underwent carpal tunnel release surgery. Church later entered into a settlement agreement with Trident: he received $7,000 in return for his release of Trident for all claims arising out of or connected to the January 1997 work injury.  The settlement agreement was not approved by the Board because all parties considered Church's injury to be governed by Federal Maritime law beyond the jurisdictional scope of Alaska Workers, Compensation law.

Nothing further happened with respect to the 1997 injury until Church filed a Workers, Compensation Claim he dated December 30, 1997, but which was not received by the Board until January 4, 2000. Trident answered Church's claim, denying every aspect of it, and asserting defenses including statutes of limitation, and lack of jurisdiction by the Board over injuries to a seaman.

The first prehearing conference took place on March 8, 2000. The prehearing conference for that date reports that Church did not attend the conference despite the fact that the Chairperson tried calling the employee at the number listed on his Workers, Compensation Claim. The prehearing conference summary also notes that Church, after the prehearing conference, called the Board and left a message on the Chairperson's phone.

On April 7, 2000, counsel for Trident called the telephone number Church had given on his claim and left a message on the recording machine that answered, asking for Church to return counsel's call. That was the second time counsel had called the telephone number, the previous time a woman named Eva answered the phone and said that she was Church's sister and could pass messages on to the claimant.

Trident sent a letter to Church at the address listed on the Workers' Compensation Claim, with releases enclosed for Church's signature. Church signed the certified mail receipt on April 24, 2000. However, Trident has, as of the date of this brief, never received signed releases from Church.

Church called counsel for Trident on April 24, 2000, and engaged in general discussion about his claim. During that conversation, Church indicated that he would be willing to sign releases and cooperate in discovery. He asked counsel for Trident to send new copies of releases because he was not sure he could locate the ones he had  previously received.  A second set of releases was mailed to Church on April 26, 2000.

A second prehearing conference scheduled for April 28, 2000, was canceled because Church had called the prehearing officer to say that he was attending his father's funeral on that day.  Church did not call counsel for Trident before or after the scheduled conference.

Because discovery was not forthcoming, Trident scheduled Church's deposition on May 16, 2000. Church signed the return mail receipt on May 26, 2000. The deposition was scheduled for June 7, 2000, at 10:00 a.m., in Church's home town of San Jose, California.

The second prehearing conference was held on May 18, 2000.  Again, Church did not attend.  Counsel for Trident informed the prehearing officer that a deposition had been scheduled.


Due to a scheduling conflict, Trident changed the time of the deposition from 10:00 a.m. to 1:30 p.m. Everything else about the deposition, including the date and place, remained the same. Notice of the change was served on Church on May 31, 2000, still one week before the deposition. To ensure that Church received notice of the change, counsel for Trident left a message on Eva's telephone recorder informing Church of the change and requesting a return call in the event the change would pose any difficulties. Counsel never received any call or acknowledgment of the message. In fact, counsel has not received any communication, either by mail or by telephone, from Church since the April 24 telephone conversation. Counsel for Trident appeared at the proper time and place for the scheduled deposition; Church did not.

Subsequently a hearing on the employer's petition to dismiss was scheduled for September 19, 2000.  The employee's Hearing Notice was returned by the U.S. Post Office as "Unclaimed."  Workers' Compensation Officer Douglass Gerke telephone the employee's listed number and a person identified as the employee's sister advised Mr. Gerke that the employee was incarcerated somewhere in Washington, that she did not know how to contact him, and to not call her or send any correspondence to her address.  


Prior to the September 19, 2000 hearing we were advised of the facility wherein the employee was incarcerated.  Since we had a new address for the employee we continued the September 19, 2000 hearing (under objection from the employer), and scheduled the October 5, 2000 hearing that day.  


Notice of the October 5 hearing was served on the employee at Pierce County Detention and Correction Center in Tacoma Washington.  In a letter dated September 25, 2000 (filed with the Board on October 2, 2000), the employee wrote as follows:


Dear Sirs:


I am in jail and have been for a while.  I have no way to contact any one.  So if I can not call on the day of the hearing what am I supose[d] to do.


Plus I do not have an attorney.  And can not afford one and do not understand the law.  All I know is my hands hurt and it is hard to get help without insurance. 


So please take this into consideration win (sic) you decide what is best for everyone.  I do not understand what all this means.  


And so in closing I would like to say I am at the above address and I can be contacted there.  And I feel like because I do not know the law or that I do not have money that these people are attacking me for no reason.


All I want is for my hands to stop hurting and so I am asking for the Board to grant a continuance or to grant in my favor.  


At the October 5, 2000 hearing Attorney Goltz filed an affidavit which provides in pertinent part:


1.
On September 28, 2000, I received a letter from Mr. Church saying that he could not participate in this hearing because he did not have access to a telephone.  


2.
On October 2, 2000, I spoke on the telephone with Sargent Genga of the Pierce County, Washington, Sheriff's Office.  


3.
In that conversation, Sargent Genga told me that the Sheriff's Office can make a phone available to a person in jail for circumstances such as a workers' compensation hearing.


4.
Sargent Genga also told me during that conversation that Thomas Church was released from custody on September 27, 2000.


No written, telephonic or other type of communication from the employee has been received by either the employer or the Division of Workers' Compensation.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

We find the employee has demonstrated a consistent pattern of obstructive behavior by refusing to comply with discovery requests and scheduled depositions.  We find the employer has been severely and irreparably prejudiced in defending this three year old claim by the employee’s contempt for the entire discovery process. 


We find no excuses for failing to cooperate with discovery were proffered by the employee.  We find he misled the Board in advising us in his September 25, 2000 letter that "he has no way to contact anyone."  Based on Goltz's affidavit, and taking judicial notice, we find institutions upon request provide for telephonic in workers' compensation hearings.  Based on this, we find the employee's credibility suspect.  AS 23.30.122.  We find the employee's actions were deliberate, calculated, and dilatory in nature.  


AS 23.30.107 is unambiguous: "Upon request, an employee shall provide written authority to the employer . . . to obtain medical and rehabilitation information relative to the employee's injury.”  (Emphasis added).  In addition to Section 107, we are authorized by regulation to order discovery in accordance with the Alaska Rules of Civil Procedure (ARCP).  8 AAC 45.054(a) and (b).  ARCP 37(b)(3) sets out the standards for imposing sanctions for failure to comply with discovery orders:

Prior to making an order under sections (A), (B), or (C) of subparagraph (b)(2) the court shall consider


(A) the nature of the violation, including the willfulness of the conduct and the materiality of the information that the party failed to disclose;


(B) the prejudice to the opposing party;


(C) the relationship between the information the party failed to disclose and the proposed sanction;


(D) whether a lesser sanction would adequately protect the opposing party and deter other discovery violations; and


(E) other factors deemed appropriate by the court or required by law.


Under the ARCP 37(b)(3) standards, the Board has dismissed a claim, in its entirety, when the employee repeatedly refused to sign board-ordered releases, and in addition, interfered with the employer's right to have a physician of its choosing examine her under AS 23.30.095(e).  Sullivan v. Casa Valdez Restaurant, AWCB Decision No. 98‑0296 (November 31, 1998).  The Board has also dismissed claims when the employee has refused to comply with the Board’s order to answer the employer’s discovery requests and there are no extenuating circumstances to justify such failure.  Maine v. Hoffman/Vanckaert, J.V., AWCB Decision No. 97‑0241 (November 28, 1997); McCarroll v. Catholic Social Services, AWCB Decision No. 97‑001 (January 6, 1997).   


Applying the guidelines under ARCP 37(b)(3), we first determine the willfulness of the employee's conduct.  As we found above, we find the employee's actions (or non-action) to be willful. 
We find the information the employer sought through its releases and depositions were material to the employee’s claims and the employer's defense.  We further find the employer has been severely prejudiced by the employee's refusal to sign releases or attend a deposition.  We find no lesser sanction would adequately protect the employer's interests or deter other discovery violations.  


We find the employee's refusal to sign the requested releases or attend a deposition is willful and unreasonable.  Accordingly, we conclude the appropriate sanction now is to dismiss the employee’s claims in their entirety. 


Even had we not imposed the sanction of dismissing the employee's claim for failure to cooperate with discovery;  we would still dismiss under 8 AAC 45.070(f)(2), which provides:  


If the board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority,


(1)
proceed with the hearing in the party's absence and, after taking evidence, decide the issues in the application or petition;


(2)
dismiss the case without prejudice . . . 


As discussed above, we proceeded in the employee's absence to hear the employer's petition to dismiss for failure to cooperate with discovery.  We granted the employer's petition to dismiss.


Under section (2) we may dismiss the case without prejudice for failure to participate.  We find the employee mislead the Board when he advised us that no phone contact was permitted from jail.  We find the employee has failed to make any contact after his release and prior to the hearing to protect his interests.  Accordingly, we conclude we would also dismiss under 8 AAC 45.070(f)(2).  


ORDER

The employee's case is dismissed without prejudice for not appearing at either the September 19, 2000 or October 5, 2000 hearings under 8 AAC 45.070(b)(2).  If addition, the employee's claims are dismissed for failure to cooperate with the employer's discovery requests 


Dated at Anchorage, Alaska this 27th day of October, 2000.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






John Abshire, Member







Unavailable for Signature







____________________________                                  






Phil Ulmer, Member

APPEAL PROCEDURES

This compensation order is a final decision. It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of THOMAS  CHURCH employee / respondant; v. TRIDENT SEAFOODS CORPORATION, employer; ALASKA NATIONAL INS. CO., insurer / petitioners; Case No. 199703106; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of October, 2000.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk
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� This agreement was never presented to the Board for consideration.  The parties, not the Board made this jurisidictional assumption.  


     � Although not binding, we have looked to the ARCP for guidance in discovery matters, when applicable.  Moses v. IRAC, AWCB Decision No. 97-0082 (April 8, 1997). McCarroll v. Catholic Social Services, AWCB Decision No. 97-0001 (January 6, 1997).





8

