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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

JOHN J. KAISER, 

                                                  Employee, 

                                                            Respondant,

                                                   v. 

TAM CONSTRUCTION INC,

                                                  Employer,

                                                   and 

ROYAL INSURANCE CO OF AMERICA,

                                                  Insurer,

                                                            Petitioners.
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        INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No. 199514476
        AWCB Decision No. 00-0223

         Filed with AWCB Anchorage, Alaska

         October 31, 2000


We heard the employer’s petition to compel the employee to comply with its discovery requests on October 5, 2000 at Anchorage, Alaska.  The employee represents himself.  Attorney Patty Shake represents the employer.  We closed the record at the conclusion of the hearing.


ISSUES

1. Shall we compel the employee to sign releases?

2. Shall we compel the employee to produce copies of audio cassettes and transcripts of his conversations with Davis Peterson, M.D.?

3. Shall we compel the employee to produce copies of his logbooks?

4. Shall we order discovery of attorney communications concerning terms of a compromise and release (C&R) approved by the board on April 27, 1998. 


SUMMARY OF THE EVIDENCE

The employee injured his back on April 25, 1995, while using a sledgehammer and working as a pipelayer.  The employer provided temporary total disability (“TTD”) benefits and medical benefits.  Since 1995, the employee has treated with several physicians for his back, including J. Michael James, M.D., Robert Swift, M.D., Andrew Maser, D.O, and Dr. Peterson.  


In August of 1995, Dr. James prescribed physical therapy and a work-hardening program.  On July 8, 1995 and February 28, 1996, the employee underwent magnetic resonance imaging (“MRI”) studies, which revealed a central protrusion at L4-5 and dessication at L4-5 and L5-S1.  Dr. James concluded the employee was medically stable on March 4, 1996, and he released the employee to his former work.  Dr. James also determined the employee did not incur a ratable impairment under the Americal Medical Association Guides to the Evaluation of Permanent Impairment, Fourth Edition (“AMA Guides”).


The employee then began treatment with psychologist Ronald Ohlson, Ph.D., for depression in March of 1996.  In an October 9, 1996 report, Dr. Ohlson diagnosed the employee with Major Depression.  In addition, the employee received facet injections and pain management in June of 1996 from Dr. Swift, an anesthesiologist.  Dr. Swift also prescribed epidural steroids, Paxil, Percocet, and Crisoprodol.  Dr. Swift then referred the employee to Dr. Peterson, an orthopedic surgeon, and Dr. Peterson referred the employee to orthopedic surgeon Reginald Knight, M.D., for a second opinion.  On October 10, 1996, Dr. Knight found the employee suffered from chronic pain syndrome secondary to chronic musculoskeletal strain.  He restricted the employee from work, and he recommended an inpatient pain management program.  


Thereafter, Douglas Smith, M.D., examined the employee at the employer’s request.  In his December 20, 1996 report, Dr. Smith determined that the employee suffered from chronic low back pain and possible chronic pain syndrome.  Dr. Smith indicated the employee should continue to receive anti-depressants and possibly anti-inflamatories, but he should not receive narcotic medication or undergo surgery.  He also recommended the employee undergo a psychological evaluation and take the Minnesota Multiphasic Personality Inventory (“MMPI”) to determine if he needed treatment for chronic pain syndrome.  Dr. Smith found the employee was medically stable on December 20, 1996, he awarded him a 5% permanent partial impairment (“PPI”) rating under the AMA Guides, and he released him to light or medium-duty work.


On January 19, 1996, we approved a partial C&R between the parties, setting the employee’s compensation rate.  We note the employee retained Michael Jensen, Esq., to represent him in his claim.  Then, on April 27, 1998, we approved a comprehensive C&R between the parties, in which the employee waived all benefits except certain medical benefits for $75,000.00.  Specifically, regarding medical benefits, the employer agreed to pay certain, past medical bills, and the employee waived his entitlement to narcotic drugs, tranquilizers, epidural steroid or facet injections, chiropractic care, and a chronic pain program or pain clinic.
  The C&R noted that the employee refused psychological testing and refused a referral to a pain clinic.  The C&R also provided for one year of psychiatric treatment and specified that the employee’s entitlement to medical benefits remained open as to antidepressant drugs and “treatment recommended by Dr. Peterson (or other attending physician as described in paragraph #1 above) or treatment ordered by a board-certified neurologist or neurosurgeon to whom Dr. Peterson referred Mr. Kaiser.”


After referring the employee to Dr. Knight for an evaluation and for treatment recommendations in November of 1998, Dr. Peterson concurred with Dr. Knight that the employee was not a good surgical candidate.  Further, Dr. Peterson recommended a pain management clinic.  Nevertheless, the employee elected to undergo back surgery performed by Dr. Maser at the Florida Spine Clinic on February 3, 1999.  On March 18, 1999, the employee again saw Dr. Peterson, who noted the employee was much improved, though he still suffered some radiating pains from the S1 level of the spine.  In a letter to the employee dated March 24, 1999, Dr. Peterson refused further treatment, and referred the employee to Dr. Maser for follow-up.


On June 18, 1999, the employee filed a claim for medical expenses, including the costs of the February 1999 surgery, transportation costs, interest and penalties.  The employee also requested a change to his attending physician.
 On September 29, 1999, the employer requested the employee sign an updated general medical release.  On November 15, 1999, the employer requested the employee produce a copy of all “tape or video recorded cassettes of meetings, conversations, or proceedings which you intend to rely on in support of your workers’ compensation claim.”  The employer also requested any transcribed copies of such tapes.


On December 30, 1999, the employer filed a petition for an order compelling the employee to comply with its discovery requests.  On May 2, 2000, the employee filed another workers’ compensation claim:

To set aside C&R and reopen my claim to recalculate and adjust compensatory award which was inaccurately reflected due to fraudulent and or misleading statements which resulted in a lack of information as to the extent of injury.  This in addition to the intense coercion inflicted before the C&R approved 4-27-98 and during my suffering from the injury and intolerable stress related and personal turmoil of a dysfunctional marriage and family life.

In his May 2000 claim, the employee also requested TTD and permanent total disability benefits, PPI benefits, penalties, interest, vocational rehabilitation benefits and attorney’s fees and costs.


Thereafter, on June 13, 2000, the employer requested the employee sign a general medical release and a general mental health records release, along with a Division of Vocational Rehabilitation (“DVR”) release.  The employer also requested the employee sign specific medical and mental health releases for Providence Alaska Medical Center.  The employer filed another petition to compel discovery on July 19, 2000, when the employee failed to comply with its June 13, 2000 request.


At the employee’s deposition on August 10, 2000, he testified that the insurance adjusters and attorneys for the employer prevented him from getting a fair medical assessment prior to the signing of the C&R.  The employee stated the employer interfered with his treatment by Dr. James, as well as other practicioners.
  The employee further stated the adjuster prevented him from entering a chronic pain treatment center. In addition, the employee claimed the employer improperly forwarded a letter to Dr. Knight on November 19, 1998 outlining his medical history.
  Furthermore, the employee testified at his deposition as follows:

Q. Okay. What other fraudulent and misleading statements are you making in reference to this claim that we have not already gone over?

A. I don’t have them in front of me right now.

Q. When you say “them,” what are you referring to?

A. I’m referring to other statements that were made.

Q. By whom?

A. Simple as that.  By the adjusting companies and –

Q. In what context were these statements made?

A. I would have to refer back to my notes.

Q. What do you mean by notes? What notes?  Conversations you had with Ms. Kosinski?  Is that what you’re referring to?

A. Those would be some.

Q. And you’ve got these statements written down in note form; is that correct?

A. I have logbooks, things of that nature.


The employee also testified at his deposition that he has sought medical treatment for his back since March of 1999, and he is currently attending computer science courses at Charter College.
  The employee went on to testify as follows:

Q. …You reference intense coercion inflicted before the C&R approval.  What are you referencing there?

A. That there was a great amount of pressure to settle the claim.

Q. Who was that from?

A. From the insurance company, from the lawyer who represented me during that short period of time.

Q. And that would be Mr. Jensen, Mike Jensen?

A. That’s correct.

***

Q. Okay. I don’t want you to disclose privileged information, discussions you had specifically with Mr. Jensen, but can you give me an idea of what – describe for me the pressure that you were feeling from him in order to settle.

A. It was – it was great.  It was a tremendous amount considering all the other things I was going through in my life: My marriage, my family, financially.  Of course you understand it creates a great deal of stress when things are not going well financially.

***

Q. Okay. And what about coercion from Mr. Jensen? You’ve indicated that – without getting into attorney-client privilege – that I guess he intimated to you if you didn’t sign it that the insurance company wouldn’t put on the table another settlement offer; is that correct?

A. I believe that may cross the line there of attorney-client privilege.

Q. Okay.  Without revealing attorney-client privilege…Is it fair to say that you believe that you were coerced into agreeing to the settlement by your attorney?

A. I would say it would be fair to say that I felt coerced by all parties –

Q. And describe for me how you felt –

A. -- as a whole.

Q. -- coerced by Mr. Jensen.

A. 
I felt along the same lines I did with the insurance company;  that if I did not settle, that there would be no settlement, no hope of resolution, no more help, no – nothing to look forward to.


At a hearing in this case concerning the employee’s June 13, 2000 claims, the employee contended that his February 3, 1999 surgery was reasonable and necessary and should be compensable.  He asserted that Dr. Peterson first considered surgery, and then changed his mind.  The employee also alleged the employer’s insurance adjuster improperly influenced Dr. Peterson by informing the doctor that the employee received money in the settlement for a pain clinic.  At that hearing, the employee attempted to read into the record transcripts of his audiotaping of Dr. Peterson.  However, in Kaiser v. Tam Construction Inc., AWCB Decision No. 00-0206 (October 3, 2000) (“Kaiser I”), the board issued a decision and order finding that:

…the employer objected that the employee had consistently refused to release these tapes or transcripts.  The employee responded the tapes and transcripts are his confidential work product.  Because the employee had refused the employer’s discovery requests concerning these tapes, we excluded them from the record, in accord with 8 AAC 45.054(d).

At the hearing on October 5, 2000, the employer requested we compel the employee to comply with its various discovery demands in its petitions dated December 30, 1999 and July 19, 2000.  Specifically, the employer requested the employee sign a general medical release and a mental health records release, as well as specific releases for Providence Alaska Medical Center.  


According to the employer, it is entitled to a medical release under AS 23.30.107(a).  The employer also asserted a general medical release was needed to investigate the many allegations of fraud with regard to the employee’s medical treatment.  Regarding the mental health records release, the employer claimed the employee put his mental health at issue by claiming that he felt “intolerable stress” when he signed the April 1998 C&R.  The employer also argued it was entitled to a release for the employee’s DVR records, as the employee made claim for vocational rehabilitation benefits in his May 2, 2000 claim.  


Further, the employer claimed the employee’s logbooks and the tapes and transcripts clearly pertain to the employee’s allegations of fraud.  Finally, the employer asserted the employee waived the attorney-client privilege by placing at issue his conversations with his attorney, Michael Jensen, regarding the C&R.  Therefore, the employer requested we allow it to depose Mr. Jensen solely on the issue of the C&R.  The employer cited Paluck v. Wise Enterprises, AWCB Decision No. 00-0106 (June 6, 2000) in support of its position that the employee waived the attorney-client privilege.


At the hearing, the employee argued that he did not waive the attorney-client privilege.  He further stated that while the employer used the word “coercion,” he believed Mr. Jensen pointed out the realities of the system, and that he was under great stress at the time.  The employee argued that he should not have to sign a “blanket” medical release or a release for his vocational records at this time, as the C&R has not yet been set aside.  The employee stated he would sign such releases, if the C& R were set aside.  Finally, the employee asserted that his logbooks and audiotape cassettes are work product, and he would only use them at hearing to refresh his recollection.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
Shall we compel the employee to sign releases and produce other discovery?

AS 23.30.095(e) provides in part:

…Facts relative to the injury or claim communicated to or otherwise learned by a physician or surgeon who may have attended or examined the employee, or who may have been present at an examination are not privileged, either in the hearing provided for in this chapter or in an action to recover damages.

AS 23.30.107 provides in pertinent part: 

(a) Upon written request, the employee shall provide written authority to the employer...to obtain medical and rehabilitation information relative to the employee’s injury...

Our regulation 8 AAC 45.095 provides:

(a) An employee who, having been properly served with a request for release of information, feels that the information requested is not relevant to the injury must, within 10 days after receipt of the request, petition for a prehearing under 8 AAC 45.065.

(b) If after a prehearing the board determines that information sought from the employee is not relevant to the injury which is the subject of the claim, a protective order will be issued.


Moreover, our regulation 8 AAC 45.054(b) provides: “Upon the petition of a party, the board will, in its discretion, order other means of discovery.”


A. Shall we compel the employee to sign medical and other releases? 


“The central question in most workers’ compensation proceedings is the cause, nature, and/or extent of Employee’s injury.  In the typical case, medical records and doctors’ reports are the most relevant and probative evidence on these issues.” Granus v. Fells, AWCB Decision No. 99-0016 (January 20, 1999).

AS 23.30.107(a) expressly requires employees to sign information releases. Information is discoverable under the Act, if it is “relative” to the employee’s injury or claim.  “We have reached the conclusion that ‘relative to the employee’s injury’ need only have some relationship or connection to the injury.” Smith v. Cal Worthington Ford, Inc., AWCB Decision No. 94-0091, at page 3 (April 15, 1994).  “If the information sought appears to be ‘relative,” the appropriate means to protect an employee’s right of privacy is to exclude irrelevant evidence from the hearing and the record, rather than to limit the employer’s ability to discover information that may be relative to the injury. Id. (citing, Green v. Kake Tribal Corp., AWCB Decision No. 87-0149 (July 6, 1987); Cooper v Boatel, Inc., AWCB Decision No. 87-0108 (May 4, 1987).


In his May 2, 2000 claim, the employee requested numerous benefits including TTD and permanent total disability benefits, PPI benefits, penalties, interest, vocational rehabilitation benefits and attorney’s fees and costs, in addition to requesting that the C&R be set aside.  Therefore, we find the employer is entitled to medical information “relative to the employee’s injury” under AS 23.30.107, thus warranting a general medical release.  We also find the employer is entitled to a medical release for Providence Alaska Medical Center.  

In addition, in his claim to set aside the C&R, the employee stated, “…This in addition to the intense coercion inflicted before the C&R was approved 4-27-98 and during my suffering from the injury and intolerable stress related and personal turmoil of a dysfunctional marriage and family life.”  We find the employee has placed his psychological condition at issue, thus warranting a general psychiatric or psychological release on the board-prescribed form, as well as a specific release for Providence Alaska Medical Center.  Finally, we note the employee requested vocational rehabilitation benefits in his May 2000 claim, therefore his DVR records are also discoverable.

In addition, we note the employee was properly served with the releases.  We  find the employee does not dispute the relevance of the information sought because he did not proceed in accordance with 8 AAC 45.095.  Moreover, even if the employee had proceeded in accordance with 8 AAC 45.095 and requested a prehearing, we would still find the employee had not complied with AS 23.30.107.

Under our discretionary authority under 8 AAC 45.054(b), we order the employee to sign the releases and mail them to the employer within 14 days after the filing of this decision and order.  We note we have long interpreted AS 23.30.005(h)
 as empowering us to order a party to release and produce records “that relate to questions in dispute.” Schwab v. Hooper Electric, AWCB Decision No. 87-0322 (December 11, 1987). 


We decline to delay discovery on the basis the C&R has not yet been set aside.  The discovery requested may pertain to the employee’s claim to set aside the C&R.  Moreover, regardless of the C&R, the employee has claimed several benefits, and the employer is entitled to investigate those claims.  

B. Shall we compel the employee to produce copies of his tapes and transcripts?

At a previous hearing on September 20, 2000, the employee attempted to read into the record the transcripts of his audiotaping of his conversations with Dr. Peterson.  However, the employer objected due to the employee’s failure to release the tapes or transcripts, and the board excluded the evidence under 8 AAC 45.054(d).  We find the employer properly requested the tapes in November of 1999, and the employee has consistently refused to release them.  We find the issue of the compensability of the February 1999 surgery has already been determined by the board in Kaiser I.  Therefore, that issue is no longer in dispute.  

Nevertheless, as noted above, the employee is seeking numerous benefits in his May 2000 claim, and we find tapes or transcriptions of the employee’s conversations with Dr. Peterson, his prior treating physician, are relative to his injury.  We further find the tapes and transcripts may “relate to questions in dispute.” See, Schwab v. Hooper Electric, AWCB Decision No. 87-0322 (December 11, 1987).  We note we have the authority to order discovery of this information under 8 AAC 45.054(b).  Therefore, we order the employee to release copies of the tapes and transcripts to the employer.  We find no merit to the employee’s argument that the tapes and transcripts constitute his work product.  We find no authority to apply the work product rule to a non-attorney.

C. Shall we compel the employee to produce copies of his logbooks?

At his deposition on August 10, 2000, the employee referred to his logbooks, when questioned about the fraudulent and misleading statements he alleged in his May 2000 claim.  Therefore, we find the logbooks “relate to questions in dispute.” Id.    The employer requested the employee produce copies of the logbooks at the deposition, however the employee has failed to comply with this request.  Therefore, we order the employee to turn over copies of those portions of his logbooks pertaining to the alleged fraudulent and misleading statements.  We note the employee may redact those portions of his logbooks that do not pertain to his May 2, 2000 claim.  Once again, we find no merit to the employee’s argument that the logbooks constitute his work product.  

Finally, we inform the employee that willful failure to comply with the board’s discovery orders may result in sanctions, including the exclusion of evidence at hearing or dismissal of his claims. 8 AAC 45.054(d); Millard v. National Bank of Alaska, AWCB Decision No. 00-0006 (January 14, 2000); McCarrol v. Catholic Public Social Services, AWCB Decision No. 97-0001 (January 6, 1997).

II. Should we allow the employer to question Mr. Jensen on the limited issue of the C&R?

The employer contends that the employee waived the attorney-client privilege when he testified at his deposition that he felt “pressure” from Mr. Jensen, as well as other sources, to settle his claim in 1998.  The employer requests that it be allowed to depose Mr. Jensen on the sole issue of the C&R.  However, we find the employee has not waived the attorney-client privilege, and the employer is not entitled to question Mr. Jensen on this matter.

We have previously held that we have the authority to set aside an agreed settlement on the grounds of fraud or duress. Chernikoff v. Stuart Anderson’s Restaurants, AWCB Decision No. 99-0060 (March 17, 1999); Hashmi v. Pan Alaska Fisheries, AWCB Decision No. 98-0031 (February 11, 1998).  See also, J.C. v. M.L.C., 668 P.2d 1351, 1352 (Alaska 1983).  However, we have also held that duress is not a proper basis to set aside a C&R unless “it was created by the employer as a ‘means …to coerce’” the employee to settle against his free will. Id. (citing Blanas v. Brower, AWCB Decision No 97-0252 (December 9, 1997)(emphasis added)).  Therefore, we find no authority to set aside a C&R due to “pressure” or duress by the employee’s own representative.  


In addition, we note that in a prior case in which the employee’s counsel was deposed, the employee expressly waived the attorney-client privilege. Chernikoff v. Stuart Anderson’s Restaurants, AWCB Decision No. 99-0060 (March 17, 1999).  We find no such express waiver in the instant matter.  Instead, we find the employee expressly asserted the attorney-client privilege both at his deposition and at the hearing.


Finally, we find Paluck v. Wise Enterprises, AWCB Decision No. 00-0106 (June 6, 2000) is distinguishable from this matter.  In Paluck, the employee testified that by signing the C&R, he only intended to settle disputes concerning travel costs between Fairbanks and Delta Junction.  He also testified that his attorney told him that he did not waive his entitlement to cost reimbursement for travel to Anchorage or outside the state for additional medical treatment.  In its decision and order, the board noted that if the terms of the C&R were clear, the attorney’s testimony may not be relevant.  However, because it was uncertain whether the C&R contained ambiguous terms, the board found the employee’s discussions with his attorney regarding the terms of the settlement may be relevant.  Consequently, the board allowed the employer to interview the employee’s attorney on the sole issue of the terms of the C&R. Id.

In the instant case, no issue has been raised regarding the ambiguity of the terms of the settlement.  Further, we have already determined that we have no authority to set aside a C&R due to “pressure” or duress by an employee’s own counsel.  We conclude the employer has not established a basis upon which to question Mr. Jensen, and we decline to disturb the attorney-client privilege in this case.

ORDER

1. The employer’s petition to compel the employee to sign medical and other releases is granted in accordance with the above.  The employee shall sign releases and mail them to the employer within 14 days after the date of this decision.

2. The employer’s petition to compel the employee to produce tapes or transcriptions of the employee's conversations with Dr. Peterson is granted.  The employee shall produce copies of any tapes or transcriptions within 14 days after the date of this decision.

3. The employer’s petition to compel the employee to produce copies of his logbooks is granted in accordance with the above.  The employee shall produce redacted copies of his logbooks within 14 days of the date of this decision.

4. The employer’s petition to interview or depose Mike Jensen is denied and dismissed.


Dated at Anchorage, Alaska this     day of October, 2000.
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RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JOHN J. KAISER employee/respondant; v. TAM CONSTRUCTION INC, employer; ROYAL INSURANCE CO. OF AMERICA, insurer/petitioners; Case No. 199514476; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this      day of October, 2000.
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Serafine Bourne, Clerk
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� Out of the $75,000 settlement, $20,000.00 was allocated for medical treatment. (Compromise and Release Agreement Summary.)


� Prehearing conference summary dated 9/15/99.


� 8/10/00 deposition of the employee at pages 21, 26-34, 38-40, 42.


� Id. at pages 44 - 60.


� Id. at pages 65-66.  The employer requested the employee produce these logbooks. (Id. at page 79).


� Id. at pages 8 & 14.


� Id. at pages 70-76.


� AS 23.30.005(h) provides in pertinent part: “The board or a member of it may for the purposes of this chapter subpoena witnesses, administer or cause to be administered oaths, and may examine or cause to have examined the parts of the books and records of the parties to a proceeding that relate to questions in dispute.”
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