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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

JOANNE B. EUNICE, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

LAIDLAW TRANSIT, INC.,

(Self-Insured),

                                                  Employer,

                                                             Defendant.
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)
          FINAL

          DECISION AND ORDER

        AWCB Case No.  199707170
        AWCB Decision No.  00-0225

         Filed with AWCB Anchorage, Alaska

         on  November 2, 2000


We heard the employee’s claim for benefits and the employer's petition for permission to take a 100% overpayment at Anchorage, Alaska on July 25, 2000.  The employee appeared, represented by attorney Talis Colberg.  Attorney Robert Stone represented the employer.  We kept the record open for the parties to file additional argument / briefing by Septmeber 29, 2000, and closed the record on October 5, 2000, when we first met after the briefs were filed.  


ISSUES
1. Whether the employee is entitled to temporary total disability (TTD) from April 14, 1999 through August 20, 1999, permanent partial impairment (PPI) benefits, and associated penalty, interest, and attorney’s fees and costs.

2. Whether the employer may take a 100% offset against an alleged overpayment.  


SUMMARY OF THE EVIDENCE

At the time of the employee’s injury, she worked for the employer as a school bus driver.  She has driven school buses for 21 years, three with this employer.  The employee testified at the July 25th, 2000 hearing that she injured her right arm and shoulder on April 10, 1997 while trying to open a window.  She experienced an immediate onset of shoulder and arm pain.  After trying conservative treatment, the employee eventually sought treatment with Robert Gieringer, M.D., on May 8, 1998 who diagnosed a partial thickness rotator cuff tear.  On May 22, 1998, Dr. Gieringer performed surgery and the employee enjoyed moderate improvement.  She testified that she participated in physical therapy for approximately one year post-operatively.  


On March 2, 1999, Dr. Gieringer signed a return to work slip for the employee, releasing her to full duty, but with no lifting over 25 pounds, noting:  "May return for a trial of bus driving.  She will not be able to put chains on her bus.  She needs an assistant to do this."  The employee chose not to try a return to work as it was still winter.  In his April 14, 1999 report, Dr. Gieringer noted:


She is 10.5 months since I did a decompression of her right shoulder.   She has not done as well as what I would hope, but she has improved gradually.  Her range of motion is somewhat stiff.  There has been some pain.  I have been wondering if possibly she has a progression of a small partial thickness rotator cuff tear.  However, she had a stiff shoulder in the first place and it may just be that that is all she has


She has done a lot of physical therapy and I don't think any additional physical therapy is likely to help.  As far as her return to work, I have released her to bus driving but with a weight limit of 25#.  It is very unlikely that she can lift the heavy tire chains that she needs to use for her bus, these weighting 50# a piece.  For that reason it is doubtful that she will return to her position as a bus driver, and certainly not this school year.  We left it that she will remain off work for the rest of this year and in the Fall, we will re-evaluate her regarding her strength.  She will use the summer to try and strengthen her shoulder with the goal of returning to her regular duties as a bus driver in the Fall.  


The employee testified that based on Dr. Gieringer's April report, she began working out on her own.  She testified she concentrated her work-outs on strength training so she could lift the 50 pound chains required of her job.  


At the request of the employer, the employee was seen by Bryan Laycoe, M.D., on August 7, 1999.  Dr. Laycoe's report details the employee's history relevant to her work injury.  At page 6, Dr. Laycoe opines in pertinent part: 


Her condition is medically stationary.  She is doing self-exercise at home.  No other treatment will be curative.  


She is medically stationary.  The 45-day rule would speak to her being medically stationary as of 4/14/99.  The chart notes from Dr. Gieringer do not show any objective improvement in that 45-day period between the visits of 2/1/99 and 4/14/99.


I agree with Dr. Gieringer's weight restrictions and that otherwise she can work as a bus driver.  If she is required to lift 50-pound chains and work with those, she is not able to do that. . . . 


The appropriate section of the AMA Guide for rating impairment from an acromioplasty is found in table 27, page 61 with resection of the distal clavicle equating to a 10% impairment of the upper extremity and table 3, page 20 converts that to a 6% whole person.  


In response to a letter from the employer's adjuster, Dr. Gieringer wrote the following letter dated August 20, 1999:


I have read the Independent Medical Evaluation done by Bryan H. Laycoe, M.D., on August 7th of this year.  I think it is a fair appraisal of her condition.  In general, I agree with Dr. Laycoe's evaluation, however, he does not allow, in his impairment rating for the restriction of motion that he measured.  Specifically, Mrs. Eunice has limited flexion for which she would [be] entitled to an additional 3 per cent;  limited abduction an additional 2 percent;  internal rotation an additional 4 per cent;  adduction an additional 1 per cent and extension and (sic) additional 1 per cent, for a total of 11 per cent. This would be an additional 7 per cent impairment to the whole person beyond what he gave for the resection of the distal clavicle and would being to total to 13 per cent to the whole person.  


Despite all the medical doubt about her ability to return to work, the employee testified that she was actually able to increase her strength between April and September, 1999 to a level at which she could meet the lifting requirements.  She returned to work driving bus for the employer in September 1999, at the start of the school year.  


In a September 28, 1999 letter to the employer's adjuster, Dr. Laycoe wrote:  "I have read your letter dated September 17, 1999 along with the letter from Dr. Gieringer dated August 20, 1999.  There is no additional impairment for Ms. Eunice's range of motion as her right and left shoulder's are equal, and for her age are therefore normal."  


Based on the disputes between Drs. Laycoe and Gieringer, a second independent medical evaluation was performed by Douglas Smith, M.D., on February 1, 2000.  In his February 17, 2000 report, Dr. Smith estimated the employee's date of medical stability to be April 14, 1999;  he explained:


In this specific case, it is noted on January 4, 1999, she had abduction of 145 and flexion of 130.  On February 1, 1999, abduction was also 145, but flexion had improved to 150 degrees.  


Two and a half months later, abduction was down to 125 and flexion was down to 140.  This would indicate to me that during that timeframe from February 1, 1999, to April 14, 1999, there was not documentation of improvement.  This was a period greater than 45 days, but it was the only interval that was measurable as there was not a visit I could find in between.  Consequently, this would lead me to believe that an appropriate date of medical stability in this case would be 4/14/99.  


In its March 6, 2000 "Petition to Recoup its Compensation Overpayment and Authority to Withhold 100% of Remaining Overpayment," the employee summarized it's position as follows at pages 5 - 6:

The Employee concedes she receives a Social Security entitlement in the amount of $130.52 per week. The Alaska Supreme Court determined that "average weekly wages" in AS 23.30.225(b) is synonymous with "gross weekly earnings" in AS 23.30.220.2 It is undisputed Employee had gross weekly earnings of $236.55 at the time of injury. Under AS 23.30.225(b), Employee's maximum allowable disability benefit entitlement was 80 percent of $236.55, or $189.24. Ms. Eunice has never disputed her compensation rate of $189.24 per week. Her weekly Social Security entitlement of $130.52 and her worker's compensation disability benefit entitlement of $189.24 is $321.76 per week. The difference between Ms. Eunice's combined social security and worker's compensation benefit entitlements exceed 80 percent of her average weekly wage at the time of injury, by $130.52 ($321.76‑$189.24). Under AS 23.30.225(a) the Employer is entitled to an offset not to exceed 50 percent of the worker's Social Security entitlement, $65.26, for her worker's compensation disability in the amount of $123.98 per week.

The Employer is also entitled to an AS 23.30.225(b) Offset Retroactive to April 14, 1998. AS 23.30.225(b) provides an insurer's disability compensation liability "shall be offset" by the amount combined social security and workers' compensation disability benefit entitlements exceed 80 percent of the employee's average weekly wages at the time of injury.  The Board has held that under AS 23.30.225(b), the Employer's right to offset and reduce it disability benefit obligation per week is retroactive to the date SSA determined Employee was entitled to social security benefits. 1

Ms. Eunice became entitled to social security benefits prior to her April 11, 1997 injury. She received both Social Security benefits and TTD; therefore, the Employer has made "overpayment" of its compensation to her in the amount of $65.26 per week since April 11, 1997. Ms. Eunice is not anticipated to receive additional TTD benefits. Accordingly, the Employer is entitled to a full lump sum offset against all of its compensation liability against Ms. Eunice's 4 percent PPI.


At the July 25, 2000 hearing, the employer argued that it now calculates the employee's "overpayment" at $4,239.60.  The employer's present adjuster, Karen Siler testified at the July 25, 2000 hearing regarding the handling of the employee's claim.  She testified that she received a report from the Social Security Administration on December 28, 1999 indicating the employee's entitlement to Social Security retirement benefits.  


The employee testified at the July 25, 2000 hearing that she informed her adjuster about her Social Security retirement benefits when initially interviewed after her injury in 1997.  She asserts that she should not be responsible for the employer's failure to take a deduction for Social Security benefits it had knowledge of since the inception of her claim.   She asserts that the adjusting in this case has been confusing from the beginning, and that she recalls at least four adjusters handling her claim;  a "Mary,"  a "Zack," a "Jeff Phillips,
" and Ms. Siler.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
Medical Stability.


"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach in an aggravation/acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  


The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).  Applying the presumption analysis described above to the evidence in this claim, we find as follows:  


We first consider whether the presumption attaches.  We find the testimony of the employee, and Dr. Gieringer's anticipation that her condition may improve, attaches the presumption.  We find Dr. Laycoe's opinion that the employee would have been medically stable on April 14, 1999, rebuts the presumption.  We now must determine whether the employee proved her claim that she was not medically stable until August 20, 1999, when Dr. Gieringer wrote to Mr. Phillips.  


We disagree with both the employee and employer regarding the date of medical stability.  We find Dr. Gieringer did not examine the employee on August 20, 1999;  he was responding to an inquiry by Mr. Phillips, and based on the employer's evaluation by Dr. Laycoe, he (Dr. Gieringer), would add additional impairment to his rating.  


We take a simpler approach of the ultimate facts regarding the date of medical stability.  At his April 14, 1999 visit, Dr. Gieringer indicated the employee probably could not do her bus driving job because of the 50 pound lifting requirements.  We find that Dr. Gieringer specifically anticipated possible improvement as he would "re-evaluate her regarding her strength" in the fall.  This never occurred.  


Nonetheless, the employee in fact improved over the course of the summer.  Through hard work, dedication, and discipline, the employee, on her own, worked out through the course of the summer, concentrating on strength training.  We find that through this hard work, she was actually able to return to her job at time of injury, with the 50 pound lifting requirement.  We find she was able to double her lifting abilities, and by doing so, was able to return as a productive member of the workforce.  


No medical reports exist to document the actual date she could lift the 50 pounds.  Based on her testimony, we find her strength increased throughout the summer, until just prior to her successful return to work.  We will place her date of medical stability at one week prior to her first day back on the job.  As we don't have testimony or other evidence regarding this date, we leave it to the employer to verify this date through its records.  We conclude the employee was not medically stable until one week prior to her successful return to work.  Temporary total disability benefits should have been paid to the employee through that date.  The employer shall also pay interest on these benefits at the statutory rate.  8 AAC 45.142.  (Land & Marine Rental Co. v. Rawls, 868 P.2d 1187 (Alaska 1984).  Based on Dr. Laycoe's report we find the employer had a proper basis for controverting any TTD after April 14, 2000;  accordingly, we deny and dismiss the employee's claim for a penalty.  

II.
PPI Rating.


AS 23.30.190 provides in pertinent part:  "In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person." 


We find the employee raises the presumption of compensability with Dr. Gieringer's August 20, 1999 report that she has a 13% PPI rating.  We find the employer rebuts the presumption with Dr. Laycoe's 6% rating, and Dr. Smith's 10% rating.  We must now decide which rating is supported by a preponderance of the evidence.  


We find Dr. Smith's 10% rating most thoroughly analyzes the employee's impairment history.  We give less weight to Dr. Laycoe's opinion as it is not as detailed in its explanation of the employee's PPI.  We give less weight to Dr. Gieringer's rating as it was not done after examining the employee for a rating, but was done in response to a review of Dr. Laycoe's rating.  We conclude a preponderance of the evidence supports a finding that the employee has a 10% permanent partial impairment, as detailed by Dr. Smith.  The employer shall pay the employee an additional 4%, including interest at the statutory rate.  8 AAC 45.142.  (Land & Marine Rental Co. v. Rawls, 868 P.2d 1187 (Alaska 1984). Based on Dr. Laycoe's report we find the employer had a proper basis for controverting any PPI in excess of his 6% rating;  accordingly, we deny and dismiss the employee's claim for a penalty.

III.
Offset / Recovery of Alleged Overpayment.


AS 23.30.225(a)
 provides:  "When periodic retirement or survivors' benefits are payable under 42 U.S.C. 401 - 433 (Title II, Social Security Act), the weekly compensation provided for in this chapter shall be reduced by an amount equal as nearly as practicable to one-half of the federal periodic benefits for a given week."  In Sickles v. UIC Construction, AWCB Decision No. 95-0248 (September 21, 1995), a different panel addressed a similar issue.  The Board in Sickles held:  "We have the power to determine whether the defendants waived their right to assert an offset for back payments of social security disability benefits."  (citing, Wausau v. Van Biene, 847 P.2d 584, 588 (Alaska 1993)).  As an incentive to timely seek social security reimbursement in the future, the panel in Sickles limited the employer's reimbursement to the 20% statutory rate under AS 23.30.155(j) and would not authorize a 100% offset.  


In the present case, we the employee informed her initial adjuster of her receipt of her social security retirement benefits.  We have no contrary evidence or testimony, and have no reason to doubt the employee's credibility.  (AS 23.30.122).  We find the employer / adjuster did not act on this information.  At the time of her injury the employee was 67 years old;  we find that common sense would lead one to believe that a 67 year old person may likely be collecting his or her retirement entitlements.   We find the employer failed to act on this information, and may have done so to its detriment.  We find this argument was not asserted at the July 25, 2000 hearing, but we would be very interested hearing this argument should it arise in the future.  


There are more vexing problems with the employer's asserted offset and alleged overpayment.  Our regulation, 8 AAC 45.225 provides in pertinent part:

(a) An employer may reduce an employee’s weekly compensation under AS 23.30.225(a) by

(1) getting a copy of the Social Security Administration’s award showing the

(A) employee or beneficiary is being paid retirement or survivor's benefits;

(B) amount, month, and year of the initial entitlement; and

(C) amount, month and year of each dependant's entitlement

(2) computing the reduction using the employee's or beneficiary’s initial Social Security entitlement, and excluding any cost-of-living adjustments; and 

(3) completing, filing with the board, and serving upon the employee a Compensation Report form showing the reduction and how it was computed, together with a copy of the Social Security Administration's award letter.


In Pilgrim v. Silver Bay Logging, AWCB Decision No. 97-0160 (July 22, 1997), a different panel denied the employer's petition for a Social Security offset under AS 23.30.225(b) for failure to comply with the requirements of 8 AAC 45.225(b).  Similar to the Pilgrim case, in this case, the employer has failed to follow the mandates of 8 AAC 45.225(a).  Accordingly, we conclude we must deny the employer's request for a 100% overpayment as they have yet to even establish a valid offset.  

IV.
Attorney's fees and costs.  


AS 23.30.145 provides in part:


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonably attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


Subsection 145(b) requires that the attorney’s fees awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.


We have reviewed the attorney fee affidavits submitted by the employee’s counsel.  We find the requested hourly rate of $155.00 per hour are reasonable in light of the contingent nature of workers' compensation practice.  We also find the time spent was reasonably commensurate with the work performed.  The employee incurred 33 hours prior to the July 25, 2000 hearing, and an additional 5.7 hours when we requested supplemental briefing (38.7 hours total).  In making these findings, We considered the nature, length and complexity of the services performed, as well as the amount of benefits involved.  We note  the employee was successful on her central claims, and we actually awarded more benefits than the employee argued (Employee only sought TTD until August 20, 1999).  The employee claims no costs, but seeks payment of the 3% Palmer sales tax.  Accordingly, we conclude the employer shall pay the employee's reasonable attorney's fees of $6,146.53 (38.5 hours X $155.00 = $5,967.50 X.03 = 179.03 + 5,967.50 = $6,146.53).  

ORDER

1.
The employee's date of medical stability is set at one week prior to her return to work in 1999.  Temporary total disability benefits are due through that date, including interest at the statutory rate.  


2.
The employee's has a 10% permanent partial impairment.  The employer shall pay the employee an additional 4%, including interest at the statutory rate.  


3.
The employer's request for a 100% offset is denied in accordance with this decision and order.  


4.
The employer shall pay reasonable attorney's fees and costs in the amount of $6,146.53.  


Dated at Anchorage, Alaska this 2nd day of November, 2000.





ALASKA WORKERS' COMPENSATION BOARD
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     Designated Chairman
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Robin Ward, Member
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____________________________                                  






Andrew Piekarski, Member

     If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOANNE B. EUNICE employee / applicant; v. LAIDLAW TRANSIT, INC., (Self-Insured) employer / defendant; Case No. 199707170; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of November, 2000.

                             

   _________________________________

      



Shirley A. DeBose, Clerk
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� At the July 25, 2000 hearing the employee recalled being upset at a disparaging notation Mr. Phillips had written on one of her medical reports regarding her appearance and age.  She could not locate this report after the hearing.


� Blank Footnote
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