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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

JACQUELINE R. VAUGHN, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

HARRY A. STROH ASSOCIATES,

                                                  Employer,

                                                   and 

CNA COMMERCIAL INSURANCE,

                                                  Insurer,

                                                            Defendants.
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          FINAL DECISION AND ORDER

        AWCB Case No.  199513578
        AWCB Decision No.  00=0226

         Filed with AWCB Anchorage, Alaska

         on November  3, 2000


We heard this matter on remand from the Alaska Supreme Court at Anchorage, Alaska on October 4, 2000.  Attorney William J. Soule represented the employee.  Attorney Jon K. Goltz represented the employer and insurer.  We closed the record at the conclusion of the hearing. 


ISSUES

1) Whether the employee is entitled to stipend benefits under AS 23.30.041(k) from April 12, 1997 through December 2, 1998.


2) Attorney fees.


SUMMARY OF THE PROCEEDINGS AND EVIDENCE

The employee's claim has been the subject of several prior Board decisions, a Superior Court decision, and a Supreme Court Order.  For purposes of the present Decision and Order, we will discuss only those facts relevant to the current issue in dispute.  


The parties agree that on June 29, 1995, the employee injured her left wrist during the course and scope of her employment with the employer.


At the October 4, 2000 hearing, the employee testified as follows:


She requested an eligibility evaluation for reemployment benefits on September 11, 1995.  (Hearing Exhibit 1.)  She testified that she had surgery on her left wrist on October 4, 1995.  She received physical therapy after her surgery.  


The employee received a letter, dated October 25, 1995 from the Reemployment Benefits Administrator (RBA) Designee stating the Division of Workers' Compensation could not act on her request for a reemployment benefits eligibility evaluation, stating: 

We need a medical report in which you doctor predicts that your injury may permanently prevent you from returning to your job at the time of injury.  Please discuss this matter with your doctor.  If your doctor thinks you may have such a restriction, ask him/her to send me a report.

(Hearing Exhibit 2.)  The letter informed the employee that "No further action can be taken until the requested information is supplied."  (Id.)  


In response to the letter, the employee testified that she went to see her physician, Robert W. Lipke, M.D., on October 27, 1995.  Dr. Lipke's report of the same date states: "We have no statement as to whether or not she will return to work to her job at the time of injury.  It is too early to tell."  (Hearing Exhibit 3.) 

The employee understood the letters from the RBA Designee.  She understood the Board could take no further action without the information requested.  The employee believed Dr. Lipke's statement "too early to tell" was in response to the RBA's request, but that she would need to get a prediction in the future, when Dr. Lipke could make it.


The employee testified that every time she went to see Dr. Lipke, she was returned to light duty work.  She said he had to make the effort to return to work, then he determined she might need surgery.  She never asked another doctor about her ability to return to work, but her former attorney did ask the SIME at the January 7, 1998 deposition.  


The employee testified that she called the Division of Workers' Compensation on many occasions to determine what she had to do to be retrained.  She was informed that due to the employer's controversion, nothing could be done.  She was never told not to get a prediction from her doctor.


The employee testified she returned to work, following her surgery, on December 26, 1995, performing light duty work for the employer.  She testified that the light duty work was aggravating her wrist.  She ceased working for the employer on January of 1996 because the employer no longer had light duty work available to her.  The employer resumed payment of temporary total disability (TTD) benefits in January 1996.  


The employee testified that after January of 1996, her wrist continued to bother her.  She went back to see Dr. Lipke in March of 1996.  Dr. Lipke sent her for a bone scan.  She testified that she informed Dr. Lipke at that time that she did not believe she would be able to return to her work at the time of injury because her wrist was still bothering her.


Subsequently, Dr. Lipke recommended surgery to correct the employee's condition.  Dr. Lipke cast her arm for 30 days to see if would help.  The employer paid TTD through 1996.  On December 31, 1996, the employer filed a notice of controversion based on a December 7, 1996 employer's medical examination (EME).  The EME had determined that the employee's condition was not work-related, she was medically stable, and did not need any further treatment.


The employee retained an attorney to address the controversion.  The attorney filed a claim on January 10, 1997, requesting vocational rehabilitation, and other benefits that had been controverted.  In February 1997, the employee's attorney requested a hearing.  The employer filed a second notice of controversion.  The controversion denied permanent partial impairment (PPI) and vocational rehabilitation.


During the period that the employer's controversion was in place, the employee testified that she was told by the RBA Designee that her reemployment benefits were on hold due to the employer's controversion.


The employee stated that she attempted to resolve the controverted issues by having her attorney file a claim in January 1997.  The employer opposed the employee's February 1997 affidavit of readiness for hearing.  The employer requested a second independent medical examination (SIME), to resolve the dispute between the employee's physician and the EME.  In his August 7, 1997 report, the SIME determined that the employee's condition was work-related.  


The Prehearing Conference Summaries of March 24, 1997; May 1, 1997; July 8, 1997; and September 22, 1997; all note that vocational rehabilitation is on hold due to the insurer's controversion notice.  At the September 22, 1997 prehearing, the parties agreed to an oral hearing on January 8, 1998.   


The employee testified she attempted to get the information requested by the RBA Designee from Dr. Lipke on many occasions.  She testified that Dr. Lipke informed her she first had to attempt to do the light duty work and work with her employer before he could make a prediction.  Dr. Lipke also suggested that the employee may need further surgery on her wrist.  


In addition to her conversations with Dr. Lipke, the employee testified she wrote to Senator Stevens, Senator Leman, and Governor Knowles, complaining of the slow pace at which her case was progressing.  In her letter to Senator Stevens, the employee wrote:

This is a request for you to review my case the Alaska Workman's Compensation Department [sic].  I attempted to resolve this case for nearly two years, now.  Although I have won a decision with the Alaska State of Appeals [sic]; that very issue and others remain unresolved.  Through constant rescheduled court dates, interview, medical evaluations and just failure to act, closure for my case is at a snail's speed.  I still have financial obligations to tend; however, I had not received compensation from this department, since December 7, 1996.  

Please, review my case and wherever you can do to re-energize this proceedings will be greatly appreciated.  I, Jacqueline Renee Vaughn, give Senator Ted Stevens the authority to review my case and pertinent files.

The employee estimated that she wrote to Senator Stevens in January 1997.  The Commissioner of the Department of Labor responded to the employee's letter on behalf of Senator Stevens in a nine-page letter dated July 25, 1997.


Dr. Lipke's November 14, 1997 chart note states in part: "I am not inclined to proceed toward surgery at this stage but continue conservative treatment with a light duty work release."  


The January 8, 1998 hearing did not take place, as the parties were attempting to settle the case.  The employee testified that when she read the compromise and release agreement drafted by the employer, she declined to accept the offer.  Shortly thereafter, she and her attorney parted ways.


In March of 1998, the employee secured a new attorney to represent her.  Her new attorney filed a claim for 041(k) wages, among other things.  For the first time, the employee included a claim for permanent total disability (PTD).  The employer controverted the new claim.


On June 1, 1998 the employee met with  Dr. Lipke and Susan Daniels, a representative of the insurer, to determine the employee's physical limitations.  The employer wanted to attempt to offer her a position within her capacities.  The employee did not ask Dr. Lipke for a prediction at that meeting. 


In a letter to the RBA, the employee's attorney stated:

The carrier has lifted its controversion of Ms. Vaughn's compensation claim.  It is requested that the Administrator proceed with his eligibility determination.

Dr. Lipke, her treating physician, has only released Ms. Vaughn to light duty work.  Dr. Smith at his deposition of January 7, 1998 predicted that Ms. Vaughn would have a permanent impairment pursuant to the AMA guides.  He also testified that she may or may not be permanently prevented from returning to her work at the time of injury.  Ms. Vaughn is a General Housekeeper, DOT 301.474-010.  This is classified as medium duty work.  

Your prompt attention to Ms. Vaughn's case would be greatly appreciated.


In a letter dated January 13, 1998, the employer confirmed it had lifted its controversion, "solely so that the eligibility process may proceed."  (Hearing Exhibit 10.)  The employer quoted AS 23.30.041(e), requiring that a physician predict "that the employee will have permanent physical capacities that are less than the physical demands of the employee's job ... at the time of injury."  (Id.)  The employer stated: "It is the Employer's position that no physician has made such a prediction yet."  (Id.)


The employer attached a portion of Dr. Smith's January 7, 1998 deposition to the letter.  At his deposition, Dr. Smith was asked: "would it then be fair to say that you don't know if it may or may not prevent her from returning to medium duty work?"  To which Dr. Smith responded: "That would be a fair statement."  


On January 19, 1998, Dr. Lipke rated the employee's PPI at 2% of the whole person.  On February 6, 1998, Workers' Compensation Technician Stoll wrote to the employee:

I have recently received your attorney's request for a reemployment benefits eligibility evaluation.  You also made a timely request on September 25, 1995.  I have reviewed your file and I find that I cannot act on this request because we lack the following information:

We still need a medical report in which your doctor predicts that your injury may permanently prevent you from returning to your job at the time of injury.  Please discuss this matter with your doctor.  If your doctor thinks you may have such a restriction, ask him/her to send me a report.  

No further action can be taken until the requested information is supplied.  

The employee was not surprised that the February 1998 letter from the Workers' Compensation Technician Stoll requested the same prediction as the previous letter, since she knew the Board had not received a prediction from her doctor.


The employee testified that she went to talk to Dr. Lipke about getting a prediction.  The employee testified that Dr. Lipke explained that his January report should have started the vocational rehabilitation process.


In a letter dated March 13, 1998, Dr. Lipke informed the insurer that the "patient really is not doing well with her ulnar impaction.  She definitely has symptoms.  She is unhappy and tearful today and is unable to make any decision concerning her potential course of treatment."  Dr. Lipke then referred the employee "to Dr. Paul Craig for evaluation at the patient's request." 


Dr. Lipke's April 10, 1998 report notes the employee is stable but depressed.  "Concerning work status; patient is, for the present time, continued on light duty status indefinitely because of the ulnar impaction."


On April 13, 1998, the employee saw David E. Telford, M.D., for depression.  He noted that the employee "has been quite frustrated about her condition and not being able to return to work."  His report goes on to state that the employee "would like retraining and has gone to the Division of Vocational rehabilitation for this, however, since she had an open Workman's [sic] Compensation case, they refused to fund training for her."


Dr. Lipke's June 1, 1998 report states "Patient is seen for a rehabilitation consultation.  She is approved for a light duty job while wearing the splint.  Lifting should be limited to 25 pounds, and she should have 10-minute breaks each hour.  Repetitious use should be limited to half a day.  Full eight-hour work is approved."


Dr. Telford's July 11, 1998 chart note indicates the employee "continues to await a determination from the employer about returning to light duty work."


On June 9, 1998, Dr. Lipke stated "I think if symptoms become worse and she becomes convinced she would like to try to do something and understands the potential complications, ulnar shortening should be considered.  At this time I do not think it is the best option."


Dr. Telford's August 11, 1998 chart note states the employee "feels frustrated and hopeless over her work situation, she wishes to return to some type of work and is awaiting determination over vocational rehab."  


Dr. Lipke's September 1, 1998 report states "Patient's diagnosis is ulnar impaction.  She continues to have some symptoms but they are not significant enough to warrant surgery.  We therefore feel she has an active medical problem.  She is cleared for light duty if available.  Vocational rehabilitation has been recommended, and we are awaiting the initiation of the evaluation process.  It is my feeling that eventually she may well require an ulnar shortening.  Her medical treatment should be kept open as this is an active, ongoing case."


On November 16, 1998, Dr. Lipke reviewed job descriptions to determine if the employee could return to her job at the time of injury or any of the jobs she held in the past ten years.  He did not approve any of job descriptions submitted to him.  His report states "Patient comes in for a vocational rehabilitation consultation.  We recommend vocational rehabilitation, and this is approved.  Symptoms are still persistent."


In September 1998, the employee told Dr. Lipke she wasn't in a vocational rehabilitation program because the info he sent was not sufficient.  Dr. Lipke believed that the process had already started based on what he sent.


On November 11, 1998, the employee met with a vocational rehabilitation eligibility evaluator.  The employee and the evaluator went to see Dr. Lipke to review prior job descriptions.  The evaluator recommended that the employee be found eligible for vocational rehabilitation.  The RBA found the employee eligible for reemployment on December 2 1998.  The employer requested the RBA reconsider his determination of eligibility while they sought alternate employment within the employee's restrictions.  The RBA affirmed his determination that the employee was eligible for retraining on February 3, 1999.  In his letter reaffirming the employee's eligibility, the RBA noted that the employer failed to come forward with any offer of alternate employment within the employee's limitations.

On December 1, 1998, the employee again saw Dr. Lipke.  His report states in part that the employee "is awaiting her vocational rehabilitation.  Ulnar shortening my be required."  


The employee testified she did everything reasonably possible to get Dr. Lipke to provide the information the RBA designee was requesting.  The employee has been attending University of Alaska Anchorage on her own since March 1998, seeking a degree in psychology. 


The employee testified that Dr. Lipke was not sure whether the employee could go back to work.  The employee went to the EME doctor, but she did not change her treating physician to get a second opinion on whether she may by able to go back to work.


The employee recalled calling and coming in several times to check to see what she needed to do in order to be retrained in 1997 and in 1998.  She does not recall any specific dates of the calls.  She inquired of things other than vocational rehabilitation related to her claim during these calls to the Board.  


The employee testified she understood that when the controversion was lifted, she would need to get a prediction from her physician.  


Susan Daniels testified that she was the adjuster on the employee's claim beginning in January 1998.  She reviewed the file prior to the hearing.  When she was assigned to the case, she noticed the claim had gone on for three years without an eligibility evaluation having been done.  She stated it is not common, for a case to drag out that long, but it does happen.  


Ms. Daniels testified that prior to her involvement in the claim, nothing in her file indicated that the employee had contacted the adjuster or the Board about rehabilitation.  Nothing in her file indicated that the employee was pursuing vocational rehabilitation informally though the insurer.


Dr. Lipke had given on-going light duty release slips.  A report in 1997 had indicated a trial return to work with some specific light-duty restrictions, but nothing since then as to the specific physical restrictions.  The employer intended to offer the employee a job within her physical capacities.  The employer needed clarification from Dr. Lipke as to what the employee could and could not do.  


The adjuster called Dr. Lipke to schedule an appointment to get clarification of the employee's physical capacities.  The appointment was originally set for April, 1998, but Dr. Lipke's office required the employee to be present, so the appointment had to be rescheduled to June, 1998.


The employee was present at the appointment.  He examined her physical restrictions and provided a light duty slip with specific restrictions.  The employee did not ask Dr. Lipke about his prediction as to whether she could return to the work at the time of injury.  Ms. Daniels testified that Dr. Lipke eventually provided a prediction in his report of September 1998.  
Ultimately, however, the employer could not offer the employee a job within her limitations.


Ms. Daniels testified regarding a computer print-out she had obtained from the Division of Worker's Compensation the day prior to the hearing.  A phone call listed on the print-out indicates the employee called on September 14, 1998, saying there is a "med in file."  The adjuster opined the employee's call was in response to the letter seeking a prediction from a physician and was referring to Dr. Lipke's September 1, 1998 medical report.  The adjuster did not know whether each call received by the division was logged into the computer.


Ms. Daniels testified that some of Dr. Lipke's early reports were ambiguous, but when Ms. Daniels met with Dr. Lipke in person, she was able to get clarification.  Once the information was obtained from Dr. Lipke, the process moved along swiftly.   


Ms. Daniels testified that she did not ask Dr. Lipke about a prediction of the employee's ability to return to work during the June 1, 1998 appointment because at that appointment, they were only interested in what the employee's physical restrictions were.  She stated that if the employee was able to return to alternate employment with the employer, she would not need vocational rehabilitation.


In its April 7, 1999, Decision and Order the Board granted the employee's request for § 041(k) stipend benefits while she was in the reemployment benefits eligibility process.  Vaughn v. Harry Stroh Associates, AWCB Decision No. 99-0073, p. 23 (April 7, 1999).  The Board ordered the employer to pay stipend benefits from "April 12, 1997[, the date after medical stability,] through, and continuing, until completion of an accepted reemployment plan, or Employee's valid waiver of further participation in the reemployment process."  Id.  The employer appealed the Board's award of stipend benefits for the period in which the employee "was not pursuing reemployment benefits."  (Employer's May 27, 1999, Statement of Points on Cross-Appeal.)


While the case was on appeal, the Alaska Supreme Court issued its decision in Carlson v. Doyon Universal-Ogden Services, 995 P.2d 224 (Alaska 2000).  In Carlson, the Court held that the employee was not eligible for retroactive gap-filling stipend benefits because she had not vigorously pursued rehabilitation.


On March 10, 2000, the Superior Court reversed the award of stipend benefits, making a factual finding that the employee did not pursue rehabilitation vigorously under Carlson.  On May 26, 2000, we issued a decision in which we found that we were bound by the Superior Court's findings of fact, but that we did not believe the record of whether the employee vigorously pursued vocational rehabilitation had been developed before the Board.  We found that the better course would have been for the Superior Court to remand the case to the Board for an evidentiary hearing and application of Carlson.  Vaughn v. Harry A. Stroh Associates, AWCB Decision No. 00-0097, at 6-7 (May 26, 2000).


On July 11, 2000, the Alaska Supreme Court issued an order reversing the "decision of the Superior Court concerning reemployment benefits." The Court directed that the case be remanded to the Board "for an evidentiary hearing in light of this court's decision in Carlson v. Doyon Universal-Ogden Services, 995 P.2d 224 (Alaska 2000)." 
On October 4, 2000, we held an evidentiary hearing on the issue of whether the employee pursued rehabilitation vigorously.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1) Is the employee entitled to stipend benefits under AS 23.30.041(k) from April 12, 1997 though December 2, 1998?


AS 23.30.041(c), provides in pertinent part:



If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits.  (Emphasis added). . . . The administrator shall, . . ., select a rehabilitation specialist . . . to perform the eligibility evaluation.  


AS 23.30.041(e) states:


An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United State Department of Labor's "Selected Characteristic of Occupations Defined in the Dictionary of Occupational Titles" [SCODDOT
] for



(1)  the employee's job at the time of injury; or



(2)  other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles."


AS 23.30.041(f) states:


An employee is not eligible for reemployment benefits if 



(1) the employer offers employment within the employee's predicted post-injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the worker's gross hourly wages at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market;


AS 23.30.041(k) states, in part:


Benefits related to the reemployment plan may not extend past two years from date of plan approval or acceptance, whichever date occurs first, at which time the benefits expire.  If an employee reaches medical stability before completion of the plan, temporary total disability benefits shall cease and permanent impairment benefits shall then be paid at the employee's temporary total disability rate.
  If the employee's permanent impairment benefits are exhausted before the completion or termination of the reemployment plan, the employer shall provide wages equal to 60 percent of the employee's spendable weekly wages but not to exceed $525, until the completion or termination of the plan.  A permanent impairment benefit remaining unpaid upon the completion or termination of the plan shall be paid to the employee in a single lump sum. 


In Townsend v. United Parcel Service, AWCB Decision No. 91-0216 (August 3, 1991), the Board addressed the issue of entitlement to stipend benefits prior to plan participation.  Relying on Peterson v. Continental Van Lines, AWCB Decision No. 90-0026 (February 15, 1990), the Board held an injured employee should not be left without benefits while in the rehabilitation process, including an eligibility evaluation.  Townsend, at 8-9; See also, Tindera v. Quick Construction, AWCB Decision No. 90-0056 (March 27, 1990).  Based on these decisions, the Board previously granted retroactive gap-filing stipend benefits to the employee.  Vaughn v. Harry A. Stroh Associates, AWCB Decision No. 99-0073, at 19 (April 7, 1999).  We reaffirm the prior panel's decision as to the employee's entitlement to these benefits.


In Carlson v. Doyon Universal-Ogden Services, 995 P.2d 224, 230 (Alaska 2000), the Alaska Supreme Court determined that although the employee made "a valid point about a potential 'gap' in benefits for the period between the expiration of PPI and the initiation of rehabilitation benefits," the Court did not believe that the circumstances of Carlson's claim justified a retroactive award of benefits.


The Court reasoned that "[b]ecause the legislature intended the rehabilitation process to be voluntary, the onus was on Carlson [the employee] to pursue rehabilitation vigorously."  Id. (footnote omitted.)  The Court noted:

Although the RBA suspended consideration of her application pending the outcome of the secondary independent medical evaluation that Carlson requested, the record before us does not indicate that Carlson made any attempt to reinitiate processing of her rehabilitation benefits application after the secondary evaluation.  [FN45]  Instead, she chose to emphasize her pursuit of PTD benefits.  Because she did not actively pursue her rehabilitation benefits during the period she sought PTD benefits, however, no retroactive award of rehabilitation benefits is warranted in this case.

FN45.  If Carlson had presented evidence that she repeatedly attempted to reinitiate the rehabilitation process while she pursued PTD benefits or that her employer had used tactics which delayed the award of rehabilitation benefits, then an award of benefits retroactively might be appropriate.


We find that a preponderance of the evidence clearly establishes that the employee vigorously pursued vocational rehabilitation.  We note the employee did not even file a claim for PTD until March of 1998.  We find the employee's testimony that she consistently contacted the Division of Workers' Compensation regarding vocational rehabilitation to be credible.  AS 23.30.122.  We further find credible the employee's testimony that Dr. Lipke wanted her to attempt to return to work before he could make a prediction about her ability to return to her job at the time of injury.  We  note that the employee's testimony is substantiated by Dr. Lipke's numerous light-duty work releases.  Id.  


Based on the evidence presented, we find the employee is entitled to 041(k) benefits from April 12, 1997 through December 2, 1998, because she "repeatedly attempted to reinitiate the rehabilitation process while she pursued PTD benefits."  Carlson, n.45.  Therefore, we find no overpayment of these benefits to the employee. 


2) Attorney Fees


AS 23.30.145 provides, in part: 


(b) If an employer fails to file timely notice of controversion or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


8 AAC 45.180 provides, in part: 


(d)(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, ... 


(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.


We have found the employee is entitled to 041(k) stipend benefits from April 12, 1997 through December 2, 1998.  The employee seeks an award of reasonable attorney fees and reasonable legal costs under subsection .145(b) for her attorney's efforts in securing her these benefits.   We find the employee retained an attorney who helped clarify her entitlement to benefits, and we find she incurred legal costs.


The employee submitted affidavits of itemized attorney fees and legal costs for this case, totaling 35.1 hours of attorney time and $8.81 in legal costs for a total amount of $6187.31.  The employee also requested attorney fees for the time her attorney spent at the October 4, 2000 hearing.  The employer did not object to these amounts.


Based on our review of the affidavits and the record, and considering the benefit to the employee, we find the itemized hours and costs to be reasonable and appropriate.  We will award total reasonable attorney fees of $6178.50, plus a reasonable fee for the time the attorney spent at hearing, and legal costs of $8.81 for the prosecution of his claim.  We retain jurisdiction in the event the parties are not able to reach an agreement as to the appropriate fee for the hearing.


ORDER

(1) The employee vigorously pursued rehabilitation and is entitled to 041(k) stipend benefits from April 12, 1997 through December 12, 1998.


(2) The employer shall pay attorney fees in the amount of $6178.5, plus a reasonable fee for the time the employee's attorney spent at the October 4, 2000 hearing, and $8.81 in other legal costs.  We retain jurisdiction in the event the parties are unable to agree on an appropriate figure.


Dated at Anchorage, Alaska this 3rd day of November, 2000.





ALASKA WORKERS' COMPENSATION BOARD
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Jill E. Farrell,






     Designated Chairperson







____________________________                                






Robin Ward, Member







____________________________                                  






Andrew J. Piekarski, Member

     If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of JACQUELINE R. VAUGHN employee / applicant; v. HARRY A. STROH ASSOCIATES, employer; CNA COMMERCIAL INSURANCE, insurer / defendants; Case No. 199513578; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd day of November, 2000.

                             

   _________________________________

      




James H. Easter, Clerk
�








     �The 1977 version of SCODDOT was in effect at the time of Employee's injury.  Effective August 30, 1998, the 1993 edition of SCODDOT is used to determine eligibility. 


     �Consistent with Section 41(k), AS 23.30.190 states PPI "compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041 . . . ."
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