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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

ALLEN BLOOM JR., 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

TEKTON, INC.,

                                                  Employer,

                                                   and 

STATE FARM FIRE  & CASUALTY CO,

                                                  Insurer,

                                                            Defendant.
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)
          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  199402612
        AWCB Decision No. 00-0237 

         Filed with AWCB Anchorage, Alaska

         on November 22, 2000


We heard this matter at Anchorage, Alaska on October 25, 2000.  Attorney Michael Patterson represents the employee.  Attorney Trena Heikes represents the employer.  On November 2, 2000 the employer forwarded an October 31, 2000 order from the Superior Court.  We closed the record on November 8, 2000, when we first met after the order was filed.  We proceeded as a two-member panel, which constitutes a quorum.  AS 23.30.005(f).  


ISSUE

1.
Whether to allow additional evidence or testimony on remand from the Supreme Court.


2.
Whether to award attorney's fees and costs.


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in our prior decision and orders:  Bloom v. Tekton, AWCB Decision Nos. 98-0039 (March 5, 1998) (Bloom I), and 99-0112 (May 14, 1999)(Bloom II).  In Bloom I, we denied the employee's request to designate Glenn A. Ferris, M.D., as his third attending physician under AS 23.30.095(a).  The Superior Court affirmed our decision in Bloom I (Bloom v. Tekton, Inc., 3AN-98-04760 Civil (Alaska Super., February 11, 1999)).  This Superior Court decision was appealed to the Alaska Supreme Court.  


The hearing on the merits was heard on April 14, 1999, and we issued our decision in Bloom II, which denied and dismissed the employee's claims for temporary total or permanent total disability benefits and attorney's fees and costs.  At the April 14, 1999 hearing, the employee sought to introduce the testimony of Dr. Ferris, and made an offer of proof regarding his anticipated testimony.  After deliberating, we sustained the employer's objection to Dr. Ferris' testimony based on our decision on Bloom I.  Dr. Ferris has since died. 


In Bloom v. Tekton, ___ P.3d ___ (Alaska Slip Op. 9019, July 7, 2000), the Supreme Court reversed our decision in Bloom I.  The Court concluded:


But because Dr. Gevaert was not Bloom's attending physician, his conclusions do not determine Bloom's right to name a new attending physician.  Notably, Tekton does not now contend, nor did it contend below, that Bloom requires no further treatment.  To the contrary, Tekton acknowledged that Bloom required continuing care, and authorized him to see another physician acceptable to Tekton.  Yet Bloom had no attending physician who was willing to treat him.


Under these circumstances, AS 23.30.095(a) gave Bloom the right to name a new attending physician. Because he had seen Dr. Gevaert by referral rather than as an attending physician, Bloom's reasons for wanting a different physician [(Dr. Ferris)] are immaterial.  When a worker's attending physician becomes unwilling or unable to continue care, concerns over the possibility of doctor shopping assume secondary importance and cannot override the statute's primary purpose of allowing injured workers to choose their attending physicians--a purpose best served by allowing the worker to freely substitute a new attending physician.


CONCLUSION


Because Bloom was improperly denied his right to choose a new attending physician, we REVERSE the board's decision and REMAND for further proceedings consistent with this opinion.


The employer argues no additional testimony or evidence is necessary for us to decide the claim.  Furthermore, it asserts the panel in Bloom II already considered Dr. Ferris' testimony proffered through Mr. Patterson's offer of proof.  


The employee argues his "fundamental due process" rights require we allow him an opportunity to re-argue the evidence.  In addition, the employee asserts we should also consider the medical opinions/reports he has obtained subsequent to our decision in Bloom I and II.  


The employee seeks an award of attorney's fees and costs for work performed up to and including the hearing in Bloom I.  He asserts he prevailed on the important question of selection of his attending physician and getting his medical benefits restarted.  The employer asserts that the decision in Bloom I was a collateral issue and the employee has not prevailed on any of the underlying claims.  It asserts the attorney's fee issue is unwarranted or premature at this time.  If not premature, the employer argues that the bill is excessive and Mr. Patterson billed for many clerical activities.  


In its October 31, 2000 "Order Denying Motion for Costs and Attorneys Fees," the Superior Court (by the Honorable Larry D. Card) ordered:  


This matter comes before the court on a motion by appellees (sic) for Costs and Attorney's Fees for representation of the employee before this court.  Having carefully considered the pleadings of both parties, the appellees (sic) motion is hereby DENIED.  


Although appellees (sic) were successful in their appeal to the Supreme Court, this court remanded this case to the Alaska Workers Compensation Board to consider the testimony of Dr. Ferris.  Appellees (sic) have not yet prevailed on the original claim.  Therefore, pursuant to Alaska Rule of Appellant Procedures 508(g)(2), appellant is not entitled to an award of attorney's fees.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.135 provides in pertinent part:  "The board may make its investigation or inquiry or conduct it hearing in the manner by which it may best ascertain the rights of the parties."  We find, from a global view of this case, that to best ascertain the rights of the parties, we will allow additional argument / testimony.  Since Dr. Ferris has passed away since our decisions in Bloom I and II, the employee has sought substitute medical care.  We find, based on our reading of the Supreme Court's conclusion, that this new medical evidence should also be considered when we decide the issues decided in Bloom II (TTD or PTD, attorney's fees and costs).  We find that in the interests of judicial economy we will hear the new evidence now, as opposed to several months later hearing it again on remand.  The parties are directed to schedule a prehearing conference with the Designated Chairman to set a new hearing date.  


Furthermore, we find the employee's request for attorney's fees now is premature.  As noted by Judge Card in his October 31, 2000 Order and argued by the employer, we find the employee has not prevailed on the underlying claim.  We conclude the employee's request for attorney's fees and costs is denied and dismissed, at this time.  


ORDER

1.
We shall hear additional argument, evidence and/or testimony regarding the issues heard in our decision in Bloom II. 


2.
The employee's request for attorney's fees and costs is denied and dismissed at this time.  


Dated at Anchorage, Alaska this 22nd day of November, 2000.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                



  Valerie Baffone, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ALLEN JR. BLOOM employee / applicant; v. TEKTON, INC, employer; STATE FARM FIRE  & CASUALTY CO, insurer / defendants; Case No. 199402612; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of November, 2000.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk
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