LEWIS T. MOSBY  v. G & S TRUCKING / LEWIS & REED TRUCKING
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

LEWIS T. MOSBY, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

G & S TRUCKING,

                                                  Employer,

                                                  and

LEWIS & REED TRUCKING, 

                                                  Employer,

                                                   and 

EMPLOYERS INS OF WAUSAU,

                                                  Insurer,

                                                            Defendants.
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          FINAL

          DECISION AND ORDER

        AWCB Case Nos.  199927802, 199922640
        AWCB Decision No.  00-0251

         Filed with AWCB Anchorage, Alaska

         on  November 30 , 2000


We heard this matter at Anchorage, Alaska on November 14, 2000.  The employee appeared, representing himself.  Attorney Robert Bredesen represented G&S Trucking and its carrier, Wausau (G&S).  Attorney Elise Rose represented potentially joined employer, Tag-A-Long Trucking and its carrier Fremont Industrial Indemnity (Tag-A-Long).  The employee appeared, representing himself.  Lewis & Reed Trucking is owned by the employee (Lewis & Reed);  Wausau also carries a workers' compensation policy for Lewis and Reed, however, the employee elected to not cover himself as owner.  We kept the record open for submission of the employee's deposition;  we closed the record on November 28, 2000, when we first met after the deposition was filed.  


ISSUE

Whether to join Tag-A-Long Trucking / Enterprises as a party.  


SUMMARY OF THE EVIDENCE

The employee claims he injured his back while trying to get his semi-truck unstuck on October 12, 1999.  At the time of his injury the employee was a truck driver.  At the time of his injury, the employee owned Lewis and Reed.  Lewis and Reed Trucking has its own State of Alaska business license number, and its own employer identification number.  Wausua, under the Lewis and Reed policy, paid the employee compensation benefits until April of 2000.  In April, 2000 Wausau discovered that the employee specifically excluded himself under his workers' compensation policy;  the December 16, 1998 application for workers' compensation insurance only covers "clerical" work with an estimated annual payroll of $100.00.  (See, April 5, 2000 controversion).   The total premium was $150.00.  At a May 17, 2000 prehearing conference, G & S was joined as a party.  At a June 20, 2000 prehearing conference Tag-A-Long was joined as a party.  


On April 23, 1999, Lewis and Reed Trucking, through its owner, the employee, entered into a lease agreement with Tag-Along Enterprises (a.k.a. Tag-A-Long Enterprises), through its owner, Randy Devone.  The lease agreement provided for the lease of the semi truck the employee was driving when he was injured.  The lease was to expire on October 31, 1999.  Paragraph 3 of the lease provides that the lessee (the employee/Lewis & Reed) shall pay the lessor (Tag-A-Long) 60% of the income generated by the leased truck.   Paragraph 5 of the lease provides:  


Lessor agrees to provide liability and property damage insurance on the equipment.  The lessee shall be responsible for maintaining a current Alaska Business License, a valid Alaska Commercial Driver's License.  Workman's (sic) Compensation Insurance and paying Taxes on income generated from the above said equipment.  Lessee shall notify lessor within 2 hours of any accident or traffic violation. 

Paragraph 12 of the lease provides:  "The lessee will provide the lessor a copy of time sheets for all hour's (sic) worked in above mentioned equipment.  Time sheet's (sic) will be turned in at G&R Enterprises, Inc. shop daily."  Paragraph 13 provides:  "All income generated by above mentioned equipment shall be made out in checks payable to Lewis and Reed Trucking and mailed Tag-Along Enterprises."  


On April 26, 1999, the employee executed an "Acknowledgement Hold Harmless" agreement which provides:

By my signature below, the Owner‑Operator (Driver), acknowledges that he‑she will not be working as a employee of TAG‑ALONG ENTER​PRISES, but as an Independent Owner‑Operator of their own Compa​ny, and as such will be responsible for their own Taxes, Pay​rolls, Reports, and all other items associated with their busi​ness, including their own responsibility for Profit or Loss to their Company. I understand that there is no guarantee of em​ployment and that I am working as an Independent Contractor on a day‑to‑day basis. I understand that as an Owner‑Operator I have the right to choose to work or not and also am responsible for my own actions. Your signature also acknowledges that you will be responsible for any and all damages which may occur to your truck or trailer while performing work on any TAG‑ALONG ENTERPRISES, project and will hold TAG‑ALONG ENTERPRISES, harmless for said damages. Any Environmental Problems, fuel spills, etc. will‑be the Owner Operators full responsibility. You also understand that you will provide a suitable chain or cable and you will hook this chain or cable to the equipment in the event that your vehicle requires assistance. TAG‑ALONG ENTERPRISES, must also have on file an executed damage release from the legal owner if you have a leased vehicle.  You also acknowledge that if you are directed to drive in a area you feel that due to the conditions may damage your vehicle, it is at your discretion to refuse. You will also proved (sic) to TAG‑ALONG ENTERPRISES, any documentation or information they may require that is not specifically addressed in this agreement.  You also acknowledge you are signing this agreement under your own free will as a Independent Owner Opera​tor.


In his May 12, 1999 letter, the employee wrote:  "I Lewis Reed, owner of Lewis and Reed Trucking do hear by (sic) authorize G & S Enterprises Inc. to pay Tag Along Enterprises Sixty (60%) of all revenue paid to truck # 410 with trailer # 2236 during the term of said lease."  


The State of Alaska, Division of Motor Vehicle records indicate that both the leased truck and trailer are registered to G & S Enterprises, Inc.  The employee's business license expires December 31, 2000.  


Donna Devone, Tag-A-Long's co-owner testified at the November 14, 2000 hearing.  She testified she works for Tag-A-Long doing office work.  She also works in the office of G & S doing bookkeeping.  She testified the sole purpose of Tag-A-Long's business is leasing of trucks it owns.  She acknowledged that in 1998 the employee was an employee of Tag-A-Long driving truck for snow removal earning $14.00 per hour.  In April of 1999 Tag-A-Long no longer employed snow removal truck drivers.  It was up to the employee to decide whether or not he worked;  if the employee took off work, a short-term lease would be entered into with another driver so the truck would not sit idle, not bringing in revenue.  She testified that when the employee worked snow removal, as well as under the lease agreement, his checks were made out to "Lewis and Reed Trucking," and no taxes were taken out of his checks.  


The employee testified he believed he worked for both Tag-A-Long and G & S.  He stated that G & S would provide him with jobs driving truck or "dispatchs."   He testified that when he began working driving snow removal truck in 1998 there was no lease, and that he was not sure whether he worked for G & S or Tag-A-Long.  He worked hourly and his checks came from G & S.  He testified that both companies work out of the same office.  After entering into the lease agreement, the employee testified he was not allowed to solicit work on his own, that all jobs were dispatched by either G & S or Tag-A-Long.  (Ms. Devone disputed this contention;  she stated the more the employee worked, the more revenue Tag-A-Long received.)  


Counselor Bredesen, for Wausuau/G & S did not object to dismissing Tag-A-Long trucking/enterprises from the action.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Our regulation, 8 AAC 45.040, outlines the criteria by which a decision to join a party should be made.  It states, in part:


(c)  Any person who may have a right to relief in respect to or arising out of the same transaction or series of transaction should be joined as a party.


(d)  Any person against whom a right to relief may exist should be joined as a party.


. . . .


(j)  In determining whether to join a person, the board or designee will consider 



1) whether timely objection was filed . . .;



2)  whether the person's presence is necessary for complete relief and due process among the parties;  



3) whether the person's absence may affect the person's ability to protect an interest, or subject a party to a substantial risk of incurring inconsistent obligations;



4)  whether a claim was filed against the person by the employee; and 



5) if a claim was not filed as described in (4) of this subsection, whether a defense to a claim, if filed by the employee would bar the claim.  


Our regulation 8 AAC 45.890 provides:

DETERMINING EMPLOYEE STATUS.


For purposes of AS 23.30.265(12) and this chapter, the board will determine whether a person is an "employee" based on the relative‑nature‑of‑the‑work test. The test will include a determination under (1)‑(6) of this section. Paragraph (1) is the most important factor and is interdependent with para. (2), and at least one of these factors must be resolved in favor of an "employee" status for the board to find that a person is an employee. The board will consider whether the work


(1) is a separate calling or business; if the person performing the services has the right to hire or terminate others to assist in the performance of the service for which the person was hired, there is an inference that the person is not an employee; if the employer


(A) has the right to exercise control of the manner and means to accomplish the desired results, there is a strong inference of employee status;


(B) and the person performing the services have the right to terminate the relationship at will, without cause, there is a strong inference of employee status;


(C) has the right to extensive supervision of the work then there is a strong inference of employee status;


(D) provides the tools, instruments, and facilities to accomplish the work and they are of substantial value, there is an inference of employee status; if the tools, instruments, and facilities to accomplish the work are not significant, no inference is created regarding the employment status;


(E) pays for the work on an hourly or piece rate wage rather than by the job, there is an inference of employee status; and


(F) and person performing the services entered into either a written or oral contract, the employment status the parties believed they were creating in the contract will be given deference; however, the contract will be construed in view of the circumstances under which it was made and the conduct of the parties while the job is being performed;


(2) is a regular part of the employer's business or service; if it is a regular part of the employer's business, there is an inference of employee status;


(3) can be expected to carry its own accident burden; this element is more important than (4), (5), and (6) of this section; if the person performing the services is unlikely to be able to meet the costs of industrial accidents out of the payment for the services, there is a strong inference of employee status;


(4) involves little or no skill or experience; if so, there is an inference of employee status;


(5) is sufficient to amount to the hiring of continuous services, as distinguished from contracting for the completion of a particular job; if the work amounts to hiring of continuous services, there is an inference of employee status;


(6) is intermittent, as opposed to continuous; if the work is intermittent, there is a weak inference of no employee status.

On the specific facts of this case, we find the employee, through his business, Lewis and Reed Trucking, is a separate business from Tag-A-Long;  we find the employee, as owner, could hire others (as he did, his clerical worker).  We also find Tag-A-Long had no control over the employee's actions (other than the lease provisions which protect their asset); we find the employee supervised his own work (driving);  and we find the employee was not paid hourly or under a piece wage rate -- the employee could work as much or little as he chose.  We find all these factors leave a very strong inference that there is no employee status between the employee and Tag-A-Long Trucking/Enterprises.  We conclude employer Tag-A-Long Trucking/Enterprises should be dismissed as a party.  


Although we find Tag-A-Long ultimately should be dismissed,  we find Workers' Compensation Officer Carricaburu did not abuse her discretion joining Tag-A-Long and sending this issue to the Board.  Under 8 AAC 45.890(1)(D), Tag-A-Long clearly provided the truck to the employee.  Under 8 AAC 45.890(3) there was a factual question whether the employee could have been expected to bear the burden of an industrial accident out of his earnings.  


ORDER

Tag-A-Long Trucking / Enterprises is dismissed from the claim as a party.  


Dated at Anchorage, Alaska this     day of November, 2000.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






John Abshire, Member







____________________________                                  






S. T. Hagedorn, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of LEWIS T. MOSBY employee / applicant; v. G & S TRUCKING; LEWIS & REED TRUCKING, employers; EMPLOYERS INS OF WAUSAU, insurers / defendants; Case Nos. 199927802, 199922640; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this      day of November, 2000.

                             

   _________________________________

      




   Serafine Bourne, Clerk
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