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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

PENNY T.R.BAKER WITHROW, 

                                                  Employee, 

                                                       Applicant

                                                   v. 

CRAWFORD & COMPANY,

                                                  Employer,

                                                   and 

NATIONAL UNION FIRE INS CO OF PITTSBURGH,

                                                  Insurer,

                                                       Defendants.
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        DECISION AND ORDER

        AWCB Case No. 199004274
        AWCB Decision No.  00-0263

         Filed with AWCB Fairbanks, Alaska

         on December 28,  2000


The employee’s claim for medical benefits was heard at Fairbanks, Alaska on October 12, 2000. The employee represented herself.  Attorney Dennis Cook represented the defendant.  The parties undertook to settle the case and the record was held open until November 29, 2000. When the parties were unable to resolve the issues, we closed the record when we met on November 29, 2000. 

ISSUES
1. Whether the Board is required to rely upon its second independent medical evaluation (SIME) physician's opinion as to whether the procedure known as eye-movement desensitization and reprocessing (EMDR) is an appropriate form of treatment in this case. 

2. Whether the Board should approve EMDR treatment in excess of the treatment frequency standards established in its regulations.

FACTUAL BACKGROUND

The employee was injured at work when an irate client threw and hit her with a coffee cup on February 22, 1990. The employee went under the care of psychiatrist Robert Schultz, M.D., for post-traumatic stress disorder (PTSD) from 1992 until March 2000.  During this period the employee was also evaluated by several other examining physicians. 

A Compromise and Release was agreed upon and approved by the Board in 1995, with a right to medical treatment remaining open. At that time the employee attempted a return to school in a rehabilitation effort, but found she was not able to follow through with her plans.

Dr. Schultz was not involved in the practice of EMDR, but the employee testified he had conferred with her concerning the appropriateness of this treatment. She said he considered that she had already been provided the standard forms of treatment offered for treating PTSD. These included individual counseling with four different counselors, group therapy, biofeedback medication, and a two-year break from counseling. The employee testified her progress had been minimal, though all medical providers concurred that she had worked very hard and was very motivated to get well and return to a productive life. Dr. Schultz indicated that EMDR may be helpful for the treatment of PTSD and may facilitate further progress. In June 1999, Dr. Schultz referred the employee to Tima Priess, MA, LMFT, CTS for the purpose of psychotherapy and EMDR for her PTSD. 

The employee's first appointment with Priess for evaluation was August 8, 1999, and her initial treatment began September 21, 1999 and continued weekly until October 7, 1999 for a total of three weekly visits. The employee took leave of therapy at that time to have surgery on an unrelated medical problem. She returned to weekly therapy on November 22, 1999 after her recovery from surgery.

On December 9, 1999, after a total of six weekly sessions, the employer issued a Notice of Taking Deposition to obtain the employee's medical records. On February 10, 2000, the employer controverted the employee’s claim on the grounds that the treatment plan was submitted untimely according to AS 23.30.095(c), stating that the medical provider had not provided a treatment plan within the fourteen-day limit according to statute. On February 15, 2000 the employee submitted an Application for Adjustment of Claim. 

On February 17, 2000 the employer stated in an unrelated proceeding that it would defend the controversion on the grounds that the frequency standards were in violation of the Board’s regulations. The parties then agreed that the Board would send a letter to Dr. Winn asking for his opinion concerning the appropriateness of the employee’s course and frequency of EMDR treatment. 

A letter was generated and submitted to Dr. Winn to address these questions on March 28, 2000. The reply from Dr. Winn received June 26,2000, stated in part:

The psychiatric diagnosis has varied and evolved in this case which is not unexpected given the 10 year course, the mixed symptom presentation from the beginning, and extensive treatment. Various examiners have seen PTSD, Major Depression, Personality Disorder, Panic Disorder, etc. With the benefit of hindsight I would suggest that the initial diagnosis was one of PTSD but, over time, the symptoms have changed such that the pure and classical PTSD elements have been reduced and more diffuse depressiye and anxious elements have become more prominent. Also, the Axis 11 components continue to make a major contribution to the clinical picture and the continuation of psychological symptoms.

I would like to answer the specific questions forwarded in your cover letter:

1. Q. "After reviewing Ms. Baker's medical history and the treatment that has been rendered since injury, is the proposed treatment plan frequency of one treatment per week for two years reasonable, necessary and appropriate?"

A. The proposal is actually for from 1 to 2 hours per week at the therapist's discretion but the treatment methodology (EMDR) is much more relevant than the frequency of service. In this case the methodology (EMDR) is not indicated at all at any frequency as it is a controversial modality not widely accepted in medical (psychiatric) practice. Its use is largely supported by a small group of "true believers" who have been trained in its use and hard evidence of efficacy (double‑blind controlled studies in peer reviewed journals) is weak. Many main stream practitioners view EMDR as a fad and its use over sold and sustained by the originator of the treatment who has generated a massive income stream by giving expensive courses on her treatment methods. EMDR is not medical or psychiatric but rather in the range of "alternative" approaches. Originally, it was over sold as an almost instant fix for complex problems, especially PTSD; those using it were purporting virtual cures of PTSD with 1‑3 sessions. With time, experience and exposure to scientific scrutiny, it has become evident that "quick fixes" are difficult to come by at the same time as EMDR practitioners were expanding their treatment into many other areas. As questions about EMDR's efficacy have grown, a new "therapy product" variant, Thought Field Therapy, has started to attract adherents as it profiles much the same: early adherents proclaim rapid cures of anxiety based disorders.

It is interesting that the proposed treatment is 2 years in duration as that is quite the opposite basis for which EMDR originally became known. The treatment as proposed does not adequately address or factor in the personality dynamics of this patient: the therapist is overly focused on PTSD and EMDR making no mention of Axis II factors. This woman's passive and dependent dynamics make her vulnerable to iatrogenic over dependency on others including therapists. Exposure to a very long course of non‑medical (EMDR) treatments would risk sustaining such dependencies.

Prognostically, it is difficult to predict human behavior (including response to treatment) but the best predictor is past behavior. Given that, at this late date (after 10 years of near continuous therapy), additional therapy of 1‑3 hours per week as proposed is unlikely to produce additional gains in terms of function and symptom reduction beyond what would be expected with the simple passage of time.

2. Q. "What alternative types of treatment are available to treat Ms. Baker's condition, and what treatment plan would you recommend?"

A. This woman has reached maximal gains from psychological interventions. Looking at the longitudinal course of symptoms; and response to treatment, more "talking therapy" is unlikely [to] improve function let alone result in "cure". It is possible that gains to date could be solidified and sustained by ongoing supportive sessions such as individual or group therapy I/week tapering to I/month. Medication management of her residual symptoms will be needed and this would require medication management by a psychiatrist approximately 6/year tapering to 4/year plus an annual full psychiatric re‑examination and treatment re‑evaluation. She needs to increase her level of general activity to the extent tolerated physically and she needs to explore pre‑vocational activity as doing so would shift the focus away from past traumas and chronic symptoms and toward the world of work with attendant improvement in self esteem. One thing that would help her to progress would be for the treatment to be unified/consolidated rather than fragmented. The involvement of various therapists with different agendas and case conceptualizations will only serve to misinform and confuse this patient. I'm suggesting that one person should be directing all (psychological) treatment interventions; given that she will need psychotropic medication that person should be a psychiatrist who could provide the supportive aspects, of treatment or delegate it to a non‑physician in direct consultation and contact with the supervising MD managing the medication.

3. Q. "Would the frequency of treatment have any effect on the total duration of treatment and the length of time for and expected ability to return to gainful employment?"

A. No. In reviewing the extensive file the frequency and type of intervention to date has not been well correlated with symptomatic expression or level of function. In fact, as suggested above, over treatment could produce an adverse result given the nature of her Axis II pathology. The direction of treatment over time should be toward a reduction in frequency and intensity. As that takes place, the need for ongoing contacts with the carrier (investigation, re‑examination, correspondence, hearings, etc.) would be reduced which should reduce symptomatic intensity as such contacts continue to feed into and sustain this patient's PTSD, anger and Axis II pathology. In other words, the fewer dealings she has to have with Workers' Comp the better she is likely to feel.

4. Q. What is the prognosis for success of (a) the EMDR plan proposed and (b) your proposed plan?

A. The EMDR plan is basically a placebo but it carries iatrogenic dependency risk. The plan I suggest supports increasing independence over dependence on a therapist. The latter plan may be resisted by the patient who may become a covert partner with the EMDR therapist as they unify their world views and demand scientifically unsupported intervention.

On June 29, 2000 the employer controverted EMDR treatments in response to Dr. Winn's June 26th report, noting that clarification had been requested for any future treatment plans and that the length of such treatments would exceed the frequency standards, given the length of this claim. 

In his subsequent October 2, 2000 deposition, Dr. Winn was asked, "If Baker was to be in treatment with EMDR, and found that she liked it and that it was giving her success in her efforts to heal and there was documented proof of her success, what would his opinion be of the situation?” Dr. Winn replied, "I would say good for her! I'm glad she found something that would help as she has had a very long and difficult time." (Depo. p. 38-39)  Dr. Winn went on to say that regardless of the positive response, however, this did not verify the medical validity of the treatment.

Meanwhile, in March 2000, Dr. Schultz moved away from Fairbanks and referred the employee to Melissa Easterling, D.O. Diplomat, American Board of Psychiatry & Neurology. Dr. Easterling followed up with the employee's medication management as well as her psychiatric evaluation and treatment. Dr. Easterling wrote a letter "To whom it may concern," providing her opinion regarding the EMDR treatment and appropriateness of the treatment plan submitted by Priess. The letter stated:

Penny Baker was referred to me by Robert D. Schults, M.D. for medication management. Dr. Schults diagnosed Penny Baker with Posttraumatic Stress Disorder and the patient acknowledges continued symptoms. The patient was referred for EMDR for treatment of Posttraumatic Stress Disorder by Dr. Schults to Ms. Tima Priess. The patient acknowledges partial relief of her symptoms and states that she would anticipate returning to work in six months to one year. In my opinion, EMDR may continue to be beneficial in this patient who has been diagnosed with Posttraumatic Stress Disorder. In my experience, EMDR has been most beneficial when provided weekly due to the continuity of care that weekly psychotherapy presents. If one is concerned as to whether this specific patient will benefit from EMDR, a trial of twenty sessions at a weekly frequency may be attempted with an evaluation before and after the twenty sessions of her target symptoms to evaluate for a potential reduction in the target symptoms after completion of twenty sessions. The patient may benefit from starting a volunteer job at one to two hours per week at the outset of the therapy trial with a plan to expand the volunteer work to 15‑20 hours per week after twenty sessions. The psychotherapy may be focused on assisting the patient in tolerating her symptomatology so that she would be able to return to volunteer work at 15‑20 hours per week in twenty sessions and optimally begin part‑time employment after thirty‑five sessions and begin full‑time employment after one year. The focus of the entire year may be on confronting obstacles that interfere with the patient's return to work. EMDR therapy has cognitive and behavioral interventions integrated into it and may be used to facilitate this patient's return to work by assisting her in coping and reducing her fears with regards to her return to work. Evaluations after each twenty session period of target symptom reduction may be helpful in not only establishing whether EMDR has been a potential benefit in this patient specifically. It also may assist in assessing need for additional strategies required to address target symptoms that are not effectively being managed by strategies currently in use. If the patient is not showing a reduction of symptoms and a progression in her ability to return to work as outlined above after each twenty session period, termination of therapy due to lack of progress may be considered. In my opinion, an adequate trial of treatment with evaluation for change in symptoms and behavior is the most accurate and helpful way of assessing whether a specific patient may benefit from treatment including EMDR.

The employee testified she has progressed very well since she began EMDR. She said her progress has included “a lessoning of her anxiety, hypersensitivity, avoidance features and dependant personality features”. She has been able to enroll and attend as full‑time student at the University of Alaska‑Fairbanks, and accomplished the task of flying to Anchorage by herself to attend the deposition of Dr. Winn in the presence of the employer's representatives. 

Tima Priess testified concerning the documents Dr. Winn relied on in his opinion letter. She said the articles were based on opinions printed in 1994 and do not reflect the current attitude of scholars, psychiatrists, and institutions dealing with PTSD on a research level of today.  She also testified concerning literature generated by the National Center for Posttraumatic Stress Disorder (NCPTSD) within the Veteran's Administration (which is now the Department of Veterans Affairs) and the American Psychological Association that indicate that treatments such as EMDR were the most effective treatment options, significantly reducing the patients' symptoms. 

The employee referred the Board to a 1998 article in Clinical Psychology and Psychotherapy 5, 125‑144 (1998) article: Comparative Efficacy of Treatments for Post‑traumatic Stress Disorder: a Meta‑analysis, by Michelle L. Van Etten; Department of Psychiatry, University of Michigan, USA and Steven Taylor; Department of Psychiatry, University of British Columbia, Vancouver, Canada. The article discusses the comparative values of EMDR, Cognitive behavioral therapy, pharmaceutical therapy, and exposure therapy. The authors conclude that in some instances, EMDR is better tolerated, it performs as well as cognitive behavioral therapy, it does not have the drop out rate of medicinal therapy, and it reduces many of the symptoms. 

The employer asserts this matter should be considered resolved by the report of Dr. Winn, contending the employee waived her right to object by her agreement to use the SIME doctor as a means of resolution. In the event that the Board allows the employee to sidestep her previous agreement, the employer asserts the Board should nonetheless adopt the report of its SIME physician. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

  
In Brown v. Alaska Worker's Compensation Board,  931 P.2d 421, 423-424 (Alaska, 1997),  the Supreme Court stated the Board may use its discretion in deciding whether to adopt the opinion of its SIME physician, as follows: 

As we noted previously, the Board appointed the independent medical examiner pursuant to AS 23.30.095(k).  The version of that statute effective in 1994 mandated that; “[i]n the event of a medical dispute . . . [an] independent medical evaluation shall be conducted by a physician or physicians selected by the board” and that “the report of the independent medical examiner shall be furnished to the board.”  However, no part of that statute required the Board to rely upon the independent examiner's report when it resolved the medical dispute. 

          We conclude that Alaska law does not require the Board to adopt the report of the independent medical examiner.

In this case, we find the employee is not an attorney. Given the complexity of the Workers' Compensation Act and associated regulations, and the lack of experience she had in representing herself during workers’ compensation hearings, we will excuse her oversight during the hearing for failing to speak in objection to the arbitration mechanism proposed by attorney Cook. Therefore we will use our discretion to independently determine whether to adopt the opinion of Dr. Winn.

           AS 23.30.095 (c) reads, in part, as follows:

When a claim is made for a course of treatment requiring continuing and multiple treatments of a similar nature, in addition to the notice, the physician or health care provider shall furnish a written treatment plan if the course of treatment will require more frequent outpatient visits than the standard treatment frequency for the nature and degree of the injury and the type of treatments. The board shall, however, excuse the failure to furnish notice within 14 days when it finds it to be in the interest of justice to do so, and it may, upon application by a party in interest, make an award for the reasonable value of the medical or surgical treatment so obtained by the employee.

           Our regulations state at 8 AAC 45.082 (f):

If an injury occurs on or after July 1, 1988, and requires continuing and multiple treatments of a similar nature, the standards for payment for frequency of outpatient treatment for the injury will be as follows. Except as provided in (h) [allowing the employee or employer to voluntarily pay at rates exceeding the standards] of this section, payment for a course of treatment for the injury may not exceed more than three treatments per week for the first month, two treatments per week for the second and third months, one treatment per week for the fourth and fifth months, and one treatment per month for the sixth through twelfth months. Upon request, and in accordance with AS 23.30.095(c), the board will, in its discretion, approve payment for more frequent treatments.

Tima Priess failed to timely submit a treatment plan.  The employee asserts the complexity of the Workers' Compensation Act and the regulatory requirements can be extensively confusing to the non‑experienced in dealing with workers' compensation claims.  She asserts Tima Priess, was considerably confused by the procedural requirements and that her delay should be excused. Indeed, the record suggests that as soon as Priess learned the process and associated requirements, she complied.  We find by a preponderance of evidence that the failure to timely provide a written treatment plan should be excused.

            Concerning the merits of the employee’s treatment plan, the employee asserts the employer should not be allowed to interfere in the consensus reached between her and her treating physician Dr. Schultz.  
Our Supreme Court stated in Weidner V. Hibdon ____ P.2d ____, Opinion No. 5189 (Alaska, October 8, 1999), concerning medical treatment provided within two years of the date of injury, and thereafter:


       Under Alaska's Workers' Compensation Act, an employer shall furnish an employee injured at work any medical treatment "which the nature of the injury or process of recovery requires" within the first two years of the injury. The medical treatment must be reasonable and necessitated by the work-related injury. Thus, when the Board reviews an injured employee's claim for medical treatment made within two years of an injury that is undisputably work-related, its review is limited to whether the treatment sought is reasonable and necessary. 

          On the other hand, when the Board reviews a claim for continued treatment beyond two years from the date of injury, it has discretion to authorize "indicated" medical treatment "as the process of recovery may require." Given this discretion, the Board is not limited to reviewing the reasonableness and necessity of the particular treatment sought, but has some latitude to choose among reasonable alternatives.  (Footnotes omitted.)


        As in Weidner, the employee asserts she was prepared for the course of treatment prescribed by her physician and that it would be unjust to penalize her for pursuing such treatment beyond the two-year period. Further, she points out that even though Dr. Winn is not an advocate of EMDR treatment for PTSD, he agreed that it may be appropriate for her if she finds it to be of benefit. 


           The record reflects that EMDR is becoming an accepted form of treatment and it can be effective. We find that the consensus between the employee and her attending physician, Dr. Schultz should not be overridden in this case, that the EMDR is an accepted professional treatment for PTSD, and that the employee is making progress that had not been acheived with the former treatments.  Accordingly, we find the defendants shall continue to provide such treatment on an as-needed, at a rate not to exceed those permitted in the frequency standards of our regulations.


ORDER

The defendants shall provide the employee with EMDR treatment on an as-needed basis, at a rate not to exceed those permitted in the frequency standards of 8 AAC 082(f).


Dated at Fairbanks, Alaska this __28th _ day of December,  2001






ALASKA WORKERS' COMPENSATION BOARD







___________________________________                                






Fred Brown, Designated Chairman
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Dorothy Bradshaw, Member

Dissent by Member John Giuchici:


I believe the employee agreed to be bound by the evaluation of Dr. Winn, which concluded that EMDR treatments for the employee’s PTSD in this case is without benefit. Further, I would find the frequency standards in place under 8 AAC 082(f) control. Therefore, I would conclude that since more than one year has passed since the date of the employee’s injury, she is not entitled to continuing treatments by Tima Priess.







___________________________________                                






John Giuchici, Member

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of PENNY T.R.BAKER WITHROW employee / applicant; v. CRAWFORD & COMPANY (Self-insured), employer  / defendant; Case Nos. 199004274; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _28th __ day of December, 2000.








___________________________________                                







Lora Eddy, Clerk
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