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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

JAMES E. GIBBS, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

PARKER DRILLING INTERNATIONAL ,

                                                  Employer,

                                                   and 

AMERICAN INTERNAT’L UNDERWRITERS,

                                                  Insurer,

                                                            Defendants.
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          FINAL DECISION AND ORDER

        AWCB Case No.  200021360
        AWCB Decision No.  02-0002

         Filed with AWCB Anchorage, Alaska

         on January 7, 2002

On December 6, 2001, we heard the employee’s claim in Anchorage, Alaska.  Attorney Robert Rehbock represents the employee.  Attorney Patricia Zobel represents the employer.  We closed the record at the conclusion of the hearing.


ISSUE

Was the employee’s work a substantial factor in causing his dormant varicella-zoster virus to emerge as shingles; aggravating his shingles condition once it was activated; or exacerbating his cellulitis and post-herpetic neuralgia conditions? 


BACKGROUND 


The employee, an electrician, worked for the employer in Kazakhstan during the summer of 2000.  On August 5, 2000, the employee went to the employer’s medical facility.  He was diagnosed as having a mild case of “shingles.”
  


On August 8, 2001, the employee returned to the clinic.  His condition was much worse.  In addition to a suffering a severe case of shingles on the left side of his forehead, face, and eyelid, the employee had also developed a subcutaneous bacterial infection, cellulitis.  


The employee was hospitalized at the employer’s clinic.  The next two days he flew, escorted by Physician’s Assistant Elizabeth Winfield, from Kazakhstan to his home in Soldotna, Alaska, where he was again hospitalized for several days.


The employee currently suffers from post-herpetic neuralgia (PHN). PHN causes debilitating pain from nerves damaged during a shingles outbreak.
 The employee medicates for his pain with significant doses of narcotics.

STATEMENT OF THE EMPLOYEE’S CASE


The employee argues:

1. his shingles, cellulitis and PHN were caused or aggravated by the physical and mental stress of his work in a remote site;

2. his shingles, cellulitis and PHN were caused or aggravated or accelerated by the conditions of his remote site work, to include the lack of medication necessary for proper treatment;

3. the extreme conditions and extraordinary demands of his job at the remote site prevented the employee’s early detection of his need to seek timely medical care, thereby aggravating his shingles outbreak, cellulitis and PHN.    

STATEMENT OF THE EMPLOYER’S CASE

The employer argues the employee’s work was not a substantial factor causing or aggravating his shingles, cellulitis or PHN. The employer relies on medical evidence indicating perfectly healthy people under no stress (emotional or physical) can suffer an episode of shingles for no apparent reason.  Additionally, the employer argues any lack of, or deficiency in, the medical treatment or medication available at the remote site is irrelevant because the employee did not seek attention for his condition within the necessary timeframe to have the treatment, even if it had been available, be effective in curbing the shingles outbreak or its unpleasant sequelae, cellulitis and PHN.


PRELIMINARY EVIDENTIARY ORDER


At hearing, the parties raised a preliminary question about admitting the deposition of Anne Gershon, M.D.  For the reasons explained below, we ruled it would not be part of the medical record on which we would rely to make our determination about the compensability of the employee’s claim.  We memorialize our ruling here.


On March 30, 2001, the employee filed an Affidavit of Readiness of Hearing, swearing he had completed all necessary discovery.  The employer opposed setting a date. 


At the prehearing conference held to set a hearing date, the parties agreed “witness lists” and “documentary evidence” were due October 5, 2001, 60 days prior to hearing.  (April 20, 2001 Prehearing Conference Summary).  A Prehearing Conference Summary governs issues at hearing absent some compelling reason.  8 AAC 45.070.  


After timely filing his witness list, the employee conducted research on the internet.  He located Dr. Gershon, a medical expert in the field of shingles and PHN.  For the record, we find Dr. Gershon’s credentials are excellent.  


The employee wrote Dr. Gershon with questions about his claim.  In her October 16, 2001 e-mail response to the employee, Dr. Gershon wrote:

Mr. Gibbs:  At age 57, you are in the right age group to get shingles.  Despite what you have heard, shingles is not contagious to others as shingles, but exposure to it can result in chickenpox in people who have never had chicken pox before.  The virus that causes shingles is VZV and it is the same virus that causes chickenpox.  In order to get shingles, one has to have chickenpox in the past.  For most people the virus remains dormant (latent) but for you and your sister the virus reactivated and caused shingles.  Some people think that getting shingles runs in families.

You asked if zoster is caused by stress . . . it’s hard to prove this.  Herpes (a similar virus that also reactivates to cause fever blisters) is known to be caused by stress but whether zoster is, is still controversial.

Zoster does result when the immune system gets older and less efficient.  Unfortunately you are in the right age group for this to happen.

However . . . you did not get proper treatment for your illness.  From what I can tell, you got acyclovir too late (it should have been started as soon as possible and certainly within 3 days).  You also were not given the proper dose.  The right dose is 800 mg (it’s a big pill they make) 5 times per day (4 grams daily by mouth).  Alternatively they could have given you famciclovir 500 mg or valavyvlovir 1 gm both 3 times a day.  Most people prefer those drugs because they can be taken less frequently.  It is quite likely that your post-herpetic neuralgia would not have been so severe if you had been treated promptly and with the right dosage of medication.  I believe this would hold up in a law court.

Good luck.  I think you deserve compensation from what you told me.

Sincerely,  Anne Gershon


The employee filed Dr. Gershon’s letter via a medical summary on October 31, 2001.  The employer timely requested cross-examination on November 6, 2001.  Furthermore, the employer requested production of all the information the employee had provided Dr. Gershon for the purpose of rendering her opinions.  [Hearing Exhibit 1(A)-(c)].


The employee refused to provide his letter of inquiry, claiming “work product.” [Hearing Exhibit 1(D)].  At hearing, the employee testified he never provided Dr. Gershon with his medical file and did not submit to a physical examination.


In an abundance of caution
, the employer deposed Dr. Gershon at its own expense, three days before the hearing.  At hearing, the employee requested Dr. Gershon’s deposition be admitted into evidence.  The transcript of the deposition was not filed with the Board until after the hearing.  We accept the transcript as the employee’s offer of proof for purposes of appeal, but do not rely on it for the issue to be decided.  


At hearing the employer reluctantly agreed Dr. Gershon’s letter was admissible, having itself cured the hearsay objection it had earlier raised.  The employer continued to resist admission of the deposition, however, on the ground it should be excluded as the testimony of a non-party witness who was not identified on the witness list.  


Our regulation, 8 AAC 45.112 provides that a witness list must identify a potential witness by name and give a brief synopsis of the person’s anticipated testimony.  If a party fails to abide by the criteria in Section 112, the “Board will exclude the party’s witnesses from testifying at the hearing, unless it is a party or if the testimony is by deposition and is not transcribed prior to filing the witness list.”  


Based on our regulation, we conclude Dr. Gershon was not identified as a potential witness on the employee’s witness list.  Further, because the hearing was set in April 2001, we find the employee had well over six months to search for, and retain, an “expert” who would testify at hearing.  Therefore, we find there is no reason to relax the requirements of our regulation to prevent an injustice. 


We are also convinced it would be inappropriate to allow a party to file an Affidavit of Readiness for Hearing, claiming under oath that discovery is complete, and then allow the party to admit evidence procured through continued discovery. This situation is particularly egregious.  Surprising the opposing party with the name of an, as before unknown, “expert” only one month prior to hearing is not condoned.  Thus, while we sometimes waive strict application of our regulations to prevent an injustice, we find waiving the regulation under these circumstances would reward the employee for his unacceptable behavior.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


Three people testified in person at hearing.  The employee testified on his own behalf
, as did his wife, Patricia Gibbs.
 P.A. Elizabeth Winfield testified on behalf of the employer.  We also considered the deposition testimony of Richard Bohon, the employee’s supervisor.



Among the medical opinions considered, we reviewed the entire medical record of evidence, to include the following:  the medical reports generated by, and the November 27, 2001 deposition testimony of, Marguerite McIntosh, M.D., the employee’s treating physician; the May 2, 2001 medical report generated by, and the November 16, 2001 deposition testimony of, Paul Auwaerter, M.D., the employer’s medical expert; the October [2]2, 2000 medical report generated by Deborah Tonn, M.D., on which the employer relied to support its March 30, 2001 controversion; the August 2000 medical records of the employee generated by Alipio Carvalho, M.D., and P.A. Winfield regarding the employee’s treatment at the Tengiz Chevroil Medical Clinic; the initial emergency room (ER) report from Central Peninsula General Hospital by C. Chris Mickelson, M.D., and Dr. Gershon’s e-mail response to the employee, set forth in its entirety above.


A.  Did work stress cause or aggravate the employee’s shingles, cellulitis or PHN?


Based on the employee’s testimony, we find he experienced both emotional and physical stress at a remote work site. At the time of his shingles outbreak, he worked a daily 12-14 hour shift (in addition to being on call at night) when outside temperatures exceeded 105 degrees Faherenheit.  Employee claims the extreme heat and long work hours, in combination with his mental anxiety over the complicated repair of an elevator platform on the rig, caused his shingles.  


We take the employee’s subjective testimony regarding the emotional and physical stress he felt at face value, and find it was greater than that suffered by the work-force generally.
  Consequently, we move to the question of whether emotional and/or physical stress can cause or aggravate a shingles outbreak. We find this is a complex medical question which cannot be resolved with lay testimony and is also outside the Board’s  expertise.  Thus, we conclude the employee must offer medical evidence to attach the presumption under AS 23.30.120.  Veco v. Wolfer, 693 P.2d 865 (Alaska 1985).  


Based on Dr. McIntosh’s medical reports
 and, to a much lesser extent, her deposition testimony,
 we find the employee has offered a medical opinion which supports his position stress caused and/or aggravated his shingles condition.  Having attached the presumption, the employer must produce substantial evidence the employee’s stress from work was not a substantial factor causing or aggravating his shingles.  Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Serv. Co., 617 P.2d 755, 757 (Alaska 1980).  


Based on Dr. Auwaerter’s deposition testimony
 we find the employer has rebutted the presumption of compensability with substantial evidence.  Dr. Auwaerter testified his research has revealed there is no correlation between stress (whether emotional or physical) and the development, or aggravation of shingles (including cellulits and PHN).  Having rebutted the presumption, the employee must prove his claim by a preponderance of the evidence based on the record as a whole.
  We find he has not succeeded.  


Although Dr. McIntosh attached the presumption with her medical reports, and deposition testimony, she also testified she would defer to the opinion of an expert on issues of causation and treatment.  Dr. McIntosh testified she is a general practitioner, who has treated an average of ten shingles cases per year during her 24 years of practice.
  While we do not diminish the value her experience offer, we find Dr. McIntosh retreated from the opinions she expressed in her medical reports.  On cross-examination, Dr. McIntosh was unable to testify within a reasonable degree of medical certainty that emotional and/or physical stress probably causes or aggravates shingles, cellulitis, and/or PHN.
  Thus, we give less weight to her opinions than we do the opinions of the other physicians.  AS 23.30.122.  


Furthermore, Dr. Gershon, a physician we accept as an expert in shingles-PHN, stated the correlation between stress and shingles is at best “controversial.”  Therefore, based on Dr. Auwaerter’s credentials as a specialist in shingles-PHN, and the corroborating expert opinion by Dr. Gershon, we find the record, as a whole, does not support the employee’s claim work stress caused or aggravated his shingles, cellulitis and/or PHN by a preponderance of the evidence.  Accordingly, we next consider the employee’s second and third alternative arguments to support the compensability of his claim.


B.  Did the conditions of the employee’s remote work site prevent his timely self-diagnosis and referral for medical care, and/or was the quality of care insufficient to properly treat his condition, thereby aggravating it?


Specifically, the employee argues he timely sought medical treatment, but in any event the failure to timely administer a proper dosage of antiviral medication (because it was not available at the remote site) caused his shingles condition to worsen, and caused or aggravated his cellulitis and PHN.  Alternatively, the employee claims the extreme temperatures under which he worked caused a “heat rash” that masked his outbreak of zoster blisters, thereby delaying medical treatment.  


As explained below, we find the employee sought medical treatment within two days of his zoster blister outbreak.  We also find that if he had been prescribed antiviral medication at the proper dosage when he first went to the clinic on August 5th (within two days of his zoster rash), had it been available, such treatment would have probably prevented, or mitigated the effects of, his current PHN condition.  


Unlike the diverse opinions expressed by the physicians with regard to the correlation between stress and shingles, we find there is a consensus among the doctors about the correlation between advancing age and the likelihood of suffering a zoster outbreak.  The generally accepted opinion among physicians is that the immune system (which suppresses the zoster virus from activating along a nerve path and erupting as blisters on the skin) weakens with advancing age.  “[Shingles] tends to be most common once people pass the age of 50 . . . . [a]nd then generally the annual incidence does increase as you get into your 60s, 70s,and 80s.” 
 


Moreover, the likelihood of suffering PHN as an aftermath of shingles also increases with age, as does the degree of pain experienced before, or at the time, blisters emerge.  “Pain, if it comes on suddenly, either before the rash or dramatically with the rash, generally bodes for the development of a severely damaged nerve that can then have what’s called post-herpetic neuralgia . . . .”
  

[G]enerally the older you are, the more likely you have this abrupt pain at onset, and the more likely you would suffer from post-herpetic neuralgia. . . . [because] there’s more virus that divides rapidly, that the immune response is slower to respond to contain it as you get older, and that there may be more likelihood, . . .the nerves can’t withstand the injury as well as you get older.

(Dr. Auwaerter dep., at 16).


The accepted medical practice for treating shingles is less definitive.  All the physicians agree administration of potent antiviral medication should be accomplished as quickly as possible (ideally within 72 hours), after the zoster blisters emerge.  Early administration of antiviral medication, the physicians agree, avoids or lessens the severity/duration of the shingles outbreak, and PHN.
  Where the doctors, in this particular case, differ in opinion is on the symptom presentation for timely administration of the antiviral medication.  


For example, Dr. Tonn’s October [2]2, 2000 report states:  “Certainly in areas where anti-viral medications are readily available or [sic] Acyclovir or Famvir is usually started upon any indication that the lesions are consistent with a zoster infection.”  (Emphasis added.).   On the other hand, Dr. Auwaerter said the criteria by which he makes decisions concerning treatment varies and there is no set guidelines. 


Dr. Auwaerter testified:  “if you have somebody under 65 years of age who does not present with significant pain, we don’t feel compelled to give those people antiviral medication, . . ., to try to limit the post-herpetic neuralgia.”  (Dr. Auwaerter dep., at 18).

 
According to Dr. Auwaerter, antiviral medication is only effective if it is prescribed within the first 72 hours of the zoster outbreak, in a person over 65, with extreme pain. 

Q:  Now, in the event that a patient is seen with herpes zoster, and assuming for the moment that it is not clear that it has been present for more than 72 hours, are there antiviral medications that in general medical practice in the United States may be started?

A:  Yes.  Basically, if – well, as I had suggested earlier, that you may not always need to start them, so it’s not a knee jerk response.  If there is mild disease, if there is not a lot of initial pain, if someone is under the age of 60, 65, we don’t typically make that recommendation, because it seems to have no long-term outcome.  But if the physician has decided that this is a significant zoster outbreak, that there is significant pain, that it’s an older patient, or in a location of concern, then people would administer antiviral medication, of which at least in the United States, the choices include acyclovir, vallacyclovir, and famcyclovir.

Q:  And is there a particular dosage or methodology for the administration that’s considered most effective?

A:  Well, unlike herpes simplex virus, for which all the medicines were originally designed, the varicella zoster virus requires a higher dosage.  So the dosages would be, for example, acyclovir 800 milligrams five times a day, or vallacyclovir 1000 milligrams twice a day, or famcyclovir 500 milligrams three times a day.

Dr. Auwaerter dep., at 51-52. 


Dr. Auwaerter testified the employee was, in his opinion, outside the 72 hour time frame by August 5, 2000
, and in any event, his mild presentation, and relatively young age, would not have justified prescribing antiviral medication.  Therefore, Dr. Auwaerter believes the lack, or inadequacy, of the medication eventually prescribed, did not cause or worsen the employee’s PHN.   


Dr. McIntosh, like Dr. Tonn, believes medication should immediately be prescribed for shingles without regard to the patient’s age, or the stage at which the disease has advanced.  (McIntosh dep., at 55).


Based on our review of the entire medical record, we find the accepted medical practice for treatment of shingles is to administer antiviral medications within 72 hours of when the zoster blisters first emerge, particularly if pain is present, at the potency levels described above by Drs. Auwaerter and Gershon, with minimal consideration given the patient’s age. Therefore, balancing Dr. Auwaerter’s opinions with those expressed by Drs. McIntosh, Tonn, and Gershon, we find the employee would have been, at age 57, a probable candidate for the administration of antiviral medication, at the recommended potency level, when he first presented for treatment on August 5, 2000.


We make this finding based on our review of the medical records which indicate that while his blisters were mild, he was also having “tingling/shooting pain.”  (Tengiz Chevroil Clinic August [5], 2001 Chart Note).  Based on Dr. Auwaerter’s opinion that the presence of “pain” is a likely harbinger of PHN, we believe, to a reasonable degree of probability, antiviral medications would have been prescribed by most physicians, on August 5, 2000, but for the remote site with inadequate medical resources to treat the condition from which he suffered.
  


We find, based on the medical records
, the employee first suffered zoster blisters on August 3, 2000.  The August 10, 2000 (00:15 a.m.) Central Peninsula General Hospital ER report by C. Chris Mickelson, M.D., states:  “he states last Thursday he developed the onset of a rash on the left side of his head. . . . He is now approximately 6 days out from the onset of the rash.”  Similarly, Dr. McIntosh’s August 10, 2000 reports states: “[h]e was working in the heat and is not sure the exact date but believes 7 days ago he began to note some rash on his left forehead. . . .” 


Nevertheless, on September 27, 2000, the employee signed an insurance claim form which indicated his “symptoms” first began on “1 or 2 August 2000.”  However, based on our understanding of the disease process, flu-like symptoms (headache, fever, aching) often precede the skin disruption by a day or two.  (The employee’s testimony about these same symptoms lead Dr. Auwearter to the conclusion his blisters arose on the 1st or 2nd of August.) This is consistent with the employee’s deposition testimony, he was taking aspirin prior to the blister out-break because he did not feel well and was having difficulty “coping.”  We give greater weight to the August 10, 2000 ER and Dr. McIntosh reports than the September 21, 2000 insurance form because the information provided by the employee was closer in time to the events in question.   


Finally, we considered the testimony of Physician Assistant Winfield. She testified, at hearing, the employee’s zoster blisters appeared to be mild when he first presented on August 5, 2000.
  Moreover, it was her recollection, the employee told her he had the rash for approximately five days, although nothing in the August 5th chart note (incorrectlyl dated August 6th) documents this hearsay statement.  Also, the employee’s hearing testimony directly contradicts her memory of this, and the contemporaneous medical records corroborate his testimony, not hers.  Reviewing all the evidence contemporaneous in time with the blister outbreak, we find the employee’s zoster rash emerged on August 3, 2000 and that he timely sought medical care within 72 hours.
 
 


The next question we must resolve is whether the medication, if it had been available, would have effectively prevented or mitigated the employee’s PHN.  This question begs for an answer requiring proof of a negative.  Nevertheless, we know the employee’s zoster was mild, but painful, on August 5, 2000.  His shingles evolved to a severe form three days later.  


Winfield testified that the employee suffered from a full blown shingles outbreak when he returned to the clinic three days later.  In the interim, the clinic had located and purchased some antiviral medication in a town located 300 kilometers north of oilfield.  The medication, however, was only 1/5th the potency recommended for effective treatment of zoster.  


On questioning from the Board, Winfield testified they began administering the medication, even though it was probably beyond the effective time frame and of inadequate potency, to prevent “further replication of the virus.”  Based on Winfield’s testimony, and the opinions of Drs. Auwaerter and McIntosh, we find the timely administration of antiviral medication would have probably stopped or slowed replication of the zoster virus, and attendant nerve damage when the employee’s condition was at a mild stage.  In summary, we conclude the employee’s current disabling PHN was either caused, or aggravated, by the lack of medical resources at the remote site, which would have otherwise been accessible to him at his home in Soldotna, Alaska.  Accordingly, we find the employee’s claim is compensable. 



ORDER
1. The employee’s claim is compensable.  

2. The employee’s attorney shall schedule a hearing to provide the Board with information regarding his billings for the purpose of awarding attorney fees pursuant to AS 23.30.145. 


Dated at Anchorage, Alaska this 7th day of Janaury, 2002.





ALASKA WORKERS' COMPENSATION BOARD





_______________________________________                                




Rhonda L. Reinhold, Designated Chairman





________________________________________                                




S.T. Hagedorn, Member
 






________________________________________                                  




Andrew J. Piekarski, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JAMES E. GIBBS employee/applicant; v. PARKER DRILLING INTERNATIONAL, employer; AMERICAN INTERNATIONAL UNDERWRITERS, insurer/defendants; Case No. 200021360; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 7th day of January 2002.

                             

   _________________________________

      




   Marie Jankowski, Clerk
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� The disease occurs when dormant particles of the zoster virus (usually acquired during a childhood episode of chickenpox) travel from the spine/brain along nerve fibers to the skin and erupt as blisters.  Cellulitis is common sequele to shingles, because subcutaneous tissue, disrupted by the blisters, decays and becomes infected.  Usually, antibiotics are prescribed, and the condition clears within a week without further problems.  


� “[F]or reasons that aren’t completely understood, the nerve can be extraordinarily painful for a long period of time,  . . . . [with] incapciting pain . . . .   People have been known to commit suicide.”  Dr. Auwaerter depo., at 14.


� Although the Board has held medical  records of a “treating” doctor are admissible as an exception to the hearsay rule, it is unlikely we would find Dr. Gershon a “treating physician” under these circumstances.  We find Dr. Gershon was contacted for the purpose of litigation, a notable exception to the business records exception of the hearsay rule. 


� We also relied on a transcription of the employee’s September 21, 2000 recorded telephonic statement (taken by Adjustor Scott Anderson with Northern Adjusters) and his March 30, 2001 deposition.


� Mrs. Gibbs testimony only concerned the extent of the employee’s disability, not its cause.  Therefore, we do not consider her testimony for the purpose of deciding the issue presented herein.


� If this was a mental-mental injury claim, we would evaluate the employee’s subjective complaints against objective criteria, for workers similarly situated, as is required by AS 23.30.395 (17).   In this case the employee claims a mental-physical or physical-physical injury.  Thus, we must determine whether the employee’s stressful work put him at greater risk of incurring shingles, as an occupational disease, than the risk faced by the population generally.  Aleutian Homes v. Fischer, 418 P.2d 769,777(Alaska 1966).


� Dr. McIntosh reports dated November 13, 2000 and April 19, 2001.


� Dr. McIntosh deposition at pgs. 31  (lns. 13-18); 36 (lns. 10-13); 40 (lns.3-5); 44 (lns. 9-24); 46 (lns. 6-10) 48 (lns. 17-20); 49 (lns. 13-18); 50 (lns. 12-21); 51 (ln. 21) – 51 (ln. 10). 


� Dr. Auwaerter deposition at pgs. 30 (lns. 19-23); 33 (lns.8-22), 36 (lns. 5-18); 37 (lns.19-22); 38 (lns. 23-4); 39 (lns. 8-21); 42 (lns. 3-8); 47 (lns. 10-13);  79 (lns.21-24), 80 (lns. 5-12).


� Under the preponderance of the evidence standard, the person “must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true.”  Saxton v. Harris, 395 P.2d 71,72 (Alaska 1964), emphasis added.


� Dr. McIntosh deposition pgs.  5 and 45.


� Dr. McIntosh deposition at pgs. 16 (lns. 13-17); 20 (lns. 4-8); 32 (lns. 5-7); 33(lns. 2-23); 34 (lns. 4-24); 35 (lns. 1-20); 36 (lns. 5-25); 37 (lns. 3-11); 39 (lns. 16-20); 40 (lns. 1-13); 41 (lns. 4-13); 60 (lns. 22-25).


� Dr. Auwaerter dep., at 10-11 and 14-16; Dr. McIntosh dep., at 18;Dr. Gershon report.


� Dr. Auwaerter dep., at 13. 


� Dr. McIntosh dep., at 22 (lns.12-13); 55 (lns.12-17, 21, 24-5); 56 (lns.16-20); 57 (lns. 6-8)  and  Auwaerter dep., at 18 (lns. 12-22); 19 (lns. 7-12, 23-25); 28 (lns.10-18); 40 (lns 17-21); 52 (lns. 9-15); 63 (lns. 7-13); 71 (lns. 19-25); 72 (lns. 21-24); 74 (lns. 5-8).   See also, Dr. Gershon letter reproduced herein. 


� Only the Board has authority to resolve questions of fact, although the opinion of a physician is usually given some deference.  In this case, we have determined the blisters emerged on August 3, 2000.


� Winfield testified the clinic was equipped for emergency treatment of traumatic injuries typical for oilfield work.  


� Although we believe the employee testified honestly, to the best of his ability, we give little to no weight to his hearing testimony.  AS 23.30.122.  The employee was heavily medicated at the hearing and, in our opinion, was having difficulty testifying.  We draw the same conclusion with regard to the statements he made during his recorded interview and subsequent deposition.  For this reason, we believe the medical records are the best source for determining the symptoms about which he complained contemporareously in time and while not under the influence of narcotic medication.  


� P.A. Winfield’s statement is corroborated by the testimony of Mr. Bohan.   Bohan said he could not see any rash on the employee’s face the day the employee went to the clinic.  (Bohan dep., at 13).   
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