ARACELI H. LEASK  v. SEARS ROEBUCK & CO., et. al.
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

ARACELI H. LEASK, 

                                                  Employee, 

                                                            Petitioner,

                                                   v. 

SEARS ROEBUCK & CO.,

                                                  Employer,

                                                   And 

LIBERTY MUTUAL FIRE INS. CO.,

                                                  Insurer,

                                                   And 

CORNELL CORRECTIONS, 

                                                  Employer,

                                                   And 

ZURICH AMERICAN INS. CO.,

                                                  Insurer,

                                                   And 

 MOODY’S OIL SERVICE,

                                                  Employer,

                                                   And 

FIREMANS FUND INSURANCE CO.,

                                                  Insurer,

                                                            Respondents.
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          DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case Nos. 199713521, 

        200105921, 199828196
        AWCB Decision No. 02-0004  

         Filed with AWCB Anchorage, Alaska

         on January 11, 2002 


We heard this Petition for Reconsideration at Anchorage, Alaska, on the basis of the written record.  Attorney Michael Jensen represents the employee.  Attorney Constance Livsey represents Sears Roebuck & Co., (Sears), the most recent employer.  Attorney Jaime Hidalgo represents Cornell Corrections (Cornell), the 1998 employer.  Attorney Robert Griffin represents Moody’s Oil Service (Moody’s), the 1997 employer.  We closed the record on January 8, 2002 when we first met after the petition was filed.  We proceeded as a two-member panel which constitutes a quorum.  AS 23.30.005(f).  


ISSUE

Whether to Grant Sears’ request that we reconsider our decision in Leask v. Sears et al., AWCB Decision No. 01-0254 (December 14, 2001) (Leask II), ordering Sears to pay interim compensation to the employee. 


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in our prior decision, Leask v. Sears, et. al.  AWCB Decision No. 01-0194 October 5, 2001 (Leask I) and Leask II.  According to her April 17, 2001 claim, the employee suffered injuries to her lower back and leg while working as a “receiving person” for Sears on March 13, 2001.  She described her mechanism of injury as follows:  “I was working alone on back dock, unloading a van, helping customers load their merchandise into their vehicles, doing stock checks, and removing appliances off sales floor and bringing them to back dock.”  On March 13, 2001, she was loading refrigerators, washers, and dryers.  


According to her February 15, 1999 report of injury, the employee injured her low back while working for Cornell on December 4, 1998. She described her mechanism of injury as follows:  “Shoveling snow 2 mornings on shift.  Sunday night back was burning real bad.”  


According to her June 24, 1997 report of injury, the employee suffered a back injury while working for Moody’s on June 22, 1997. She described her mechanism of injury as follows:  “Lifting cases of pop off two pallets.  Felt a burning sensation after finishing both pallets of pop.”  


After the employee’s March 13, 2001 injury, Sears had the employee return to work in a light duty position.  After her injury in late March, the employee tested positive for an illegal drug and Sears terminated her.  


Medical disputes exist between the employee’s and the employers’ doctors.  The case is presently in the SIME process.  In its January 2, 2002 Petition for Modification and Reconsideration, Sears agues that we made a factual mistake finding that the employee does not have the physical ability to work light duty.  The employer relies the March 15, 2001 report of Larry Levine, M.D., who noted in pertinent part:


There has been lumbar steroid injection with some increase in pain but overall doing reasonably well.  She is on low dose mixed agent, that being Percocet 1 to 2 per day and is doing reasonably well.  She is now working at Sears.


With her work she has been doing a fair amount of lifting and now notes that the back is hurting worse.  She is having more numbness into the left leg and it is feeling weak to her.  The pain is described as burning.  On a 0/10 pain scale it is now hovering about an 8. . . .


There is weakness to dorsiflexion strength on the involved left.  There is significant root irritation signs with positive straight leg raising in several positions with positive root irritation signs throughout.  There is some hypesthesia over the lateral calf. . . . 


Known previous disc herniation post laminectomy and ongoing difficulty.


Clinical presentation consistent with L5 radiculopathy, possible recurrent disc herniation.


At this point I am getting her set up for repeat MRI and electrodiagnostic study based on the increasing complaints, paresthesias, hypesthesia, and weakness.  




Sears asserts that the employee was provided light-duty work which she was able to perform until she was terminated for drug use.  Sears argues that our determination regarding her inability to work was erroneous.  Sears asserts that the employee did not suffer a decrease in earning capacity due to a work-related injury, but due to her drug use.  Furthermore, Sears argues that it did not controvert the employee’s claim solely on the grounds that another employer or insurer is responsible.  It controverted the employee’s time-loss based on her drug use.  


Alternatively, Sears argues that under section .155(d) we are only authorized to order an interim award of “compensation” in a last injurious exposure case, not medical benefits.  Sears asserts we do not have authority to order an award of interim medical benefits.  


The employee argues the Board has broad discretionary authority to order reimbursement to the prevailing employer of its payment of all other costs paid by the employer, including attorney’s fees and interest.  The employee asserts that due to Sears’ denial of medical benefits, she has been unable to see her physician since April, 2001.  She has testified in her deposition that she has been unable to perform any type of full-time work, including any jobs Sears may have fashioned for her.  Sears “should not now be allowed to argue that it has employment within Leask’s physical capacities when it has cut off all medical treatment which might allow her to return to such work.”  (Employee’s January 7, 2001 Opposition at 2).  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 44.62.540 provides: 


The agency may order a reconsideration of all or part of the case of its own motion or on petition of a party. To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.  


AS 23.30.130 provides:  



Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.  


The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971), the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


The court went on to say:



The concept of mistake requires careful interpretation.  It is clear that an allega​tion of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  3 A. Larson, The Law of Work​men's Compensation Section 81.52 at 354.8 (19​71).

Id. at 169.


We have adopted regulations to implement our authority to modify a decision.  8 AAC 45.150: 



(a)
The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.



(b)
A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.  



(c)
A petition for rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions. The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award.



(d)
A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 




(1)
the facts upon which the original award was based; 




(2)
the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 




(3)
the effect that a finding of the alleged mistake would have upon the existing board order or award.  



(e)
A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.  



(f)
In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.  



In Leask II, we relied on Parish v. City of Seward Hospital, AWCB Decision No. 99-0240, and Apted v. Pacific Gradney, J.V., 3AN-93-1619 Civil (Alaska Super., August 11, 1993), in ordering Sears to pay interim time-loss and medical benefits.  At 7 we found:  “We find the only evidence before us indicates that one of the employers appears to be responsible for the employee’s physical inability to work at the present time.”  


We find Dr. Levine’s March 15, 2001 report cited by the employer ambiguous regarding the employee’s work.  He does not state that he believes she is physically able to do the work, he acknowledges that she presently is doing the work.  He further notes that the employee is getting worse with work.  Furthermore, he later clarified her limited ability to work.  


We find that in his May 10, 2001 letter to Adjuster Lamson, Dr. Levine opined:  “I would concur that I do not believe she will be able to work doing heavy lifting as she has done in the past.”  Further, in his May 10, 2001 letter to the employee Dr. Levine wrote: “I am not certain that you can return [to] work unless it is at light duty with lifting as described.”  In Sears’ internal (non-SCODDOT) position description it provided for “Merchandise Support Associate,” the following are included as “essential functions”:  “Unloads and sorts trucks . . ., Operates receiving equipment (forklift, etc.), Takes merchandise to final destination, . . . Pulls customer items for pick-up or home delivery.”  We find these job duties would not fall into “light” duty jobs.  


We find the employee has testified in her deposition that she can not perform this job, or the modified job Sears created for her.  We find the job Sears created for the employee to be “odd-lot.”  We also find, based on her testimony, there are no jobs in the labor market she can perform in her present physical condition (after her termination from the odd-lot job).  


Moody’s and Cornell have been joined as potentially liable; we find this is a “last injurious case.”  AS 23.30.135 allows the Board to “make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.”  


For the above reasons, we affirm our December 14, 2001 decision in Leask II, and order Sears to commence payment as ordered.  We conclude Sears shall pay the employee’s medical and timeloss benefits during the pendency of the dispute.  We find that the employee’s benefits shall be retroactive to the date the employee filed her petition for interim compensation, October 4, 2001.  We reserve jurisdiction over the period from April 2, 2001 through October 3, 2001.


Specifically regarding medical benefits, we conclude the employer must also pay these benefits.  AS 23.30.155(d) provides in pertinent part:


When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute.  When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorney’s fees incurred by the prevailing employer, shall be made within 14 days of the determination.  




In Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991), our Supreme Court held:  


We therefore hold, consistent with AS 23.30.120(a) and cases construing its language, that an injured employee may raise the presumption that a claim for continuing treatment or care comes within the provisions of AS 23.30.095(a), and that in the absence of substantial evidence to the contrary this presumption will satisfy the employee's burden of proof as to whether continued treatment or care is medically indicated.  


We find in AS 23.30.155(d) the statute refers to “benefits” in the plural, contemplating more than the disputed “temporary disability” benefit alone.  Furthermore, we find the term “all or a portion of the benefits” contemplates the full spectrum of benefits provided under the Act.  In adopting the “last injurious rule” in Ketchikan Gateway Borough v. Saling, 604, P.2d 590 (Alaska 1979) the Supreme Court held at 597:  “The employer is now responsible for providing all compensation due the worker . . .”  We conclude medical benefits should be considered under the umbrella of benefits and Sears shall pay the employee’s medical costs pending our determination regarding liability.  We find to conclude otherwise would be inhumane.  


Furthermore, as pointed out in Apted, we find we have authority to order interim medical costs under AS 23.30.155(h), which provides in pertinent part:  “The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, . . . [may] take the further action which it considers will properly protect the rights of all parties.”  We find this broad authority permits us to protect the right of the employee to seek medical treatment for her injury.  We conclude Sears’ Petition for Reconsideration or Modification is denied and dismissed.  


ORDER
1. Sears’ Petition for Reconsideration or Modification is denied and dismissed;  we affirm our prior decision.  

2. Sears shall resume payment of timeloss and medical benefits from October 4, continuing.  


Dated at Anchorage, Alaska this 11th day of January, 2002.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






S. T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of ARACELI H. LEASK employee / petitioner; v. MOODY’S OIL SERVICE; SEARS ROEBUCK & CO.; CORNELL CORRECTIONS, employers; FIREMANS FUND INSURANCE CO; LIBERTY MUTUAL FIRE INS. CO.; ZURICH AMERICAN INSURANCE COMPANY, insurers / defendants; Case Nos. 199713521, 200105921M, 199828196; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 11th of January, 2002.

                             

   _________________________________

      




      Marie Jankowski, Clerk
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