LEIGH v. SEEKINS FORD LINCOLN-MERCURY

ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

MARK V. LEIGH, 

                                                  Employee, 

                                                       Applicant

                                                   v. 

SEEKINS FORD LINCOLN-MERCURY,

                                                  Employer,

                                                   and 

LIBERTY MUTUAL INSURANCE CO,

                                                  Insurer,

                                                     Defendants.
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          FINAL

          DECISION AND ORDER

        AWCB Case No.  199504117
        AWCB Decision No.  02-0008

         Filed with AWCB Fairbanks, Alaska

         on January 15, 2002


We heard the employee’s claim for workers’ compensation benefits at Fairbanks, Alaska on May 17, 2001 and on December 13, 2001.  Attorney James Hackett employee represented the employee; attorney Constance Livsey represented the defendant. We closed the record at the conclusion of the hearing on December 13, 2001.


ISSUES
1. Whether the employee is entitled to permanent total disability (PTD) benefits in light of the evidence indicating he has the ability to work and to undergo vocational retraining.

2. Whether the employee is entitled to a prescribed motorized wheelchair.

3. Whether the employee must participate in a pain management program.

4. Whether the employer is entitled to an offset of 20% or more in light of medical evidence suggesting that the employer has overpaid permanent partial impairment benefits in the amount of $19,875.00.

5. Whether the employee is entitled to an award of attorney's fees and costs under AS 23.30.145.


SUMMARY OF THE EVIDENCE
The employee is a 47‑year‑old male who has relocated to and currently resides in the community of Snowflake, Arizona. He completed tenth grade in high school in Richmond, Virginia and completed his GED in the late 1970s. The employee was employed first with Jim Thompson Ford in Fairbanks in 1976. Although the ownership changed and the employer became the new owner in about 1977, the employee continued his employment with the company until his work injuries. The employee also received on the job training (OJT) with the employer, which represents the employee's only Alaskan employment.

At the time of his work‑related injury in February 1995, the employee worked as a service mechanic with the employer in Fairbanks, Alaska. On February 27, 1995, he was working in the engine compartment of a pickup truck and reported that while reaching over the fenders to remove sparkplugs, he "pulled" his back. The employee was initially off work from February 28, 1995 until January 9, 1996. During that period, he underwent two surgical procedures on his low back. All time‑loss and medical benefits were timely provided by his employer. In February 1996, the employee returned to work for the employer in a modified capacity as an automobile service shop foreman, a largely supervisory position.

Unfortunately, the employee's back pain persisted and he underwent a third surgery in August of 1996. Again, the employee was promptly paid temporary total disability benefits from August 1996 until May 12, 1997. Subsequent to the third surgery, the employee relocated to Snowflake, Arizona. He has not returned to work since his third surgery and was involved in the reemployment process at the time of his fourth and most recent surgery, in March 1998. 

Following each of these surgical procedures the employee's physicians performed PPI ratings. In January 1997, the employee’s treating physician, George Vrablik, M.D., determined the employee sustained a 22% permanent partial impairment. Consistent with this rating, the employer paid the employee PPI benefits of $29,700. In May 1997, following his third surgery, the employee was determined to have sustained a 30% impairment, which represents an additional 8% PPI. The employer timely paid PPI of $10,800 for this additional eight percent rating. 

Approximately a year after the employee's fourth surgery, performed in Arizona by Stephen Ritland, M.D., the employer requested that the employee undergo an employer sponsored independent medical evaluation (EIME) by a panel of physicians. Upon conclusion of the EIME, the physicians determined he had sustained a 31% PPI.  As a consequence the employer paid the employee the additional 1 % PPI benefit, for total payments of $41,850.00. 

Additionally, the employee requested and was found eligible for reemployment benefits. Since August 30, 1997, (except for those periods in which biweekly PPI was paid) the employer has continually paid the employee AS 23.30.041(k) stipend benefits of $525 per week.

Approximately six weeks after the employee's fourth surgery, Dr. Ritland predicted that the employee would be able to perform work in the "light, or light to moderate, activity [level] in the long term.” Dr. Ritland also approved the employee's participation in reemployment plan activities, stating, "If this were for a light position, he could start on things such as reading and book work." Dr. Ritland has continued to consistently approve the employee's engaging in activities at the light level. On August 24, 1999 he concurred with the panel EIME report by Mary Merkel, M.D., Mitchell Kaye, M.D., and Robert Dunn, M.D., which concluded, inter alia, that the employee could work provided he lifted no more than 20 pounds and engaged in no repetitive bending or twisting.

In furtherance of a proposed reemployment plan under development by Shawn Schwenn, the Board‑appointed rehabilitation specialist, Dr. Ritland reviewed a job analysis for Automotive Service Advisor on October 7, 1999, and approved the employee's participation, stating, "The physical activities described would objectively be within his limitations. Subjectively, depending on the kinds of positions he has to get in and depending on how much sitting or standing is required, he might need some modification." 

In his report, Dr. Ritland reiterated his opinion that the employee could perform work within the light activity level. To date, the employee has not undertaken the Automotive Service Advisor retraining plan or any other retraining plan, insisting that he is incapable of working. He asserts that his physical limitations preclude his return to any form of work, and alternatively asserts that he is psychiatrically disabled from performing any kind of work.

On the advice of his attorney, the employee was evaluated by several mental health professionals during the fall of 1999. The employee was also independently evaluated at the request of the employer by Board‑certified psychiatrist Michael Stumpf, M.D., in April, 2000. In November, 2000, the employee underwent a Board‑ordered second independent medical panel evaluation (SIME) by Peter Roy‑Byrne, M.D., a psychiatrist, and John McDermott, M.D., an orthopedic surgeon. All of these physicians have concluded that the employee can perform work in the sedentary and light ranges, and have stated that the employee is not precluded from working or undergoing retraining due to any physical or psychiatric condition.

The employee is currently being treated by Jeffrey Hurst, Ed.D., and receiving counseling from Leslee Schrader, a psychiatric nurse practitioner. The employee's recent psychological counseling chart notes indicate he is quite active and mentioned activities including riding a motorcycle, landscaping, doing computer work, fishing and shopping. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
 PRESUMPTION OF COMPENSABILITY


The Alaska Workers' Compensation Act at AS 23.30.180 provides, in part:

In case of total disability adjudged to be permanent 80 per cent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability....  [P]ermanent total disability is determined in accordance with the facts. 

 
AS 23.30.120 provides, in part: “PRESUMPTIONS. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  


Here, the employee is claiming PTD benefits under AS 23.30.180.  The Alaska Supreme Court held in Meek v. Unocal Corp., 914 P.2d 1276 (Alaska 1996), that the presumption of compensability specifically applies to claims under AS 23.30.180.  Id. at 1279-1280.  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."  Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the presumption attaches, substantial evidence must be produced showing the disability is not work-related. See Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Serv. Co., 617 P.2d 755, 757 (Alaska 1980).  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Wolfer, 693 P.2d, at 869. 


There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work-related permanent total disability; or (2) eliminating all reasonable possibilities that the disability is work-related, permanent, or total.  DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


Once the employer produces substantial rebuttal evidence, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.  Wolfer, 693 P.2d at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

II.
PERMANENT TOTAL DISABILITY


AS 23.30.180 provides in part: 

(a) [P]ermanent total disability is determined in accordance with the facts. In making this determination the market for the employee's services shall be (1) area of residence; (2) area of last employment; (3) state of residence; and (4) the State of Alaska. 

(b) Failure to achieve remunerative employability as defined in AS 23.30.041(p) does not, by itself, constitute permanent total disability.

An injured worker is eligible for PTD benefits if he fits within the "oddlot" category ; i.e., when there is not "regularly and continuously available work in the area suited to the [injured worker's] capabilities." Sulkosky v. Morrison-Knudsen, 919 P.2d 158, 167 (Alaska 1996); Lau v. Caterair International #616, AWCB Decision No. 95-0053 (February 27, 1995); Lake v. Chugach Electric, AWCB Decision No. 97-200 (October 7, 1997); Fleming v. Municipality of Anchorage, AWCB Decision No. 98-0226 (September 2, 1998); Phillips v. PMC / FRONTEC, AWCB Decision No. 99-0006 (January 11, 1999). 

Alternatively stated, PTD, for workers' compensation purposes: 

[M]eans the inability because of injuries to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist. (Footnote omitted). . . . As the Supreme Court of Nebraska has point out, the "odd job" man is a nondescript in the labor market, with whom industry has little patience and rarely hires. (Footnote omitted). 

J.B. Warrack v. Roan, 418 P.2d 986, 988 (Alaska 1966). 

When making a determination under Section 180, we must apply the presumption of compensability under AS 23.30.120(a). Meek v. Unocal, 914 P.2d 1276, 1279 (Alaska 1996). "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection." Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981). 

The employee asserts he is "handicapped" by his relative older age, his relative lack of education and training (other than his OJT with the employer), his musculoskeletal limitations, his chronic pain, and his need for on‑going daily pain medications. The employee testified that while he is motivated to return to work, he is unable to do so. This testimony was supported by the testimony of numerous friends, family members and coworkers. We find this testimony sufficient to establish the presumption of compensability.

The employee asserts the employer cannot present “comprehensive and reliable evidence” to overcome the presumption. Stephens v. ITT/FELEC Services, 915 P.2d 620, 625 (Alaska 1996) ["Although the Board need only look at evidence tending to rebut the presumption of compensability, that evidence must be comprehensive and reliable"].

For example, the employee asserts the employer's March 8, 1999 EIME report is remote in time, and fails to take into account the employee's current deteriorated medical condition. The last clinic note by Dr. Ritland, contained in the EIME report, is Dr. Ritland's note of February 11, 1999. The employee contends the report is incomplete in not considering (a) later medical records; (b) the employee's chronic pain; (c) the effect of daily medications taken by the employee; and (d) the employee's depression.


Nevertheless, we find the employer rebutted the presumption that the employee is entitled to PTD benefits. We base this conclusion on the reports of its EIME physicians and on the Board's SIME physicians, which affirmatively show that the employee has the physical and mental abilities to perform "regularly and continuously available" work that is available in the area. We find this evidence, viewed in isolation, shows the employee is not so handicapped that he cannot be employed regularly in any well‑known branch of the labor market.
Available work "in the area" is defined as "the area of residence, area of last employment, the state of residence, and the State of Alaska." Available work is not limited to a claimant's current geographical living area. As stated by the legislature when adopting this definition "[t]he purpose of this section is to make it clear that an employee not be classified as permanently totally disabled because he chooses to live in a small or isolated community with fewer opportunities." Sectional Analysis of House CS for CS for Senate Bill No. 322(L&C) at 13 (April 6, 1988). This aspect of the legislature's intent is particularly relevant given the employee's choice to relocate to a small and isolated community with comparatively few employment opportunities.

The employee's physician, Dr. Ritland, the EIME panel of physicians and psychiatrist, and the orthopedist and psychiatrist who performed the SIME all indicated the employee is neither physically, nor psychiatrically, precluded from work, and that he is able to perform work in the sedentary and light ranges. Moreover, we find that once the employee's capabilities are inventoried to determine his marketable skills and a labor market survey is performed, it may be seen that he is presently employable, and further, that he can be retrained to perform remunerative work. 

In addressing whether the employer has overcome the presumption and in determining whether the employee is entitled to PTD benefits it is necessary to address both his physical and mental ability to work.  Carlson v. Doyon Universal-Ogden Services, 995 P.2d 224 (Alaska 2000)

Following the two‑part factual analysis for a PTD determination, the Alaska Supreme Court found Ms. Carlson, a 68 (71 by the time of the appeal) year old woman with few marketable skills, was employable when labor market surveys demonstrated the regular and continuous existence of available work. The Carlson court was not persuaded by evidence from a vocational specialist that Ms. Carlson could not work. The Board and the Alaska Supreme Court concluded that three doctors' unanimous view that an the employee was not PTD was sufficiently "comprehensive and reliable" to rebut the presumption of compensability."

Here, the facts concerning the employee's ability to return to work are even more persuasive than in Carlson. First, the employee's physical ability to work has been unequivocally established. No physician has testified or reported that the employee is physically unable to work. In fact, each physician who has evaluated the employee's physical abilities has opined the employee can perform light to sedentary work with certain physical limitations.

A. Substantial evidence shows the employee is physically able to work.

        In their EIME panel report, Drs. Merkel, Dunn, and Kaye concluded the employee was medically stable at the time they saw him, and also indicates that the employee can work as long as "the job is one that would not require lifting more than 20 pounds, would not require repetitive bending or twisting of the waist, and one that would allow him flexibility in position....” Dr. Merkel reconfirmed these conclusions in an updated report submitted on May 11, 2000.  On March 9, 1999, in connection with the EIME, the employee underwent a functional capacity evaluation (FCE) to determine his ability to work and undergo retraining activities. A licensed occupational therapist and certified hand therapist performed the FCE, and concluded as follows: “Based on the information obtained in the dynamic strength, position tolerance, and mobility sections of this evaluation, generally the client is capable of performing physical work at the light‑medium level, as defined by the U.S. Department of Labor in the Dictionary of Occupational Titles. He falls between light level work and medium level work.” During the course of the FCE, the occupational therapist noted the employee's "overt pain behavior such as moaning, and frequently rubbing and massaging his lower back area" and also noted these were reactions “contrary to his objective physical ability."

During a follow‑up evaluation on October 13, 1999, Dr. Ritland, the employee's treating physician, concluded the following:

Objectively, physical [work] limitations should be a limitation to light activity. I would generally restrict somebody to lifting in the 20‑30 pound range, realizing that within the limits of biomechanics and how he does things, he may, at times and in some positions, be able to do more or less. He will not tolerate a job requiring repetitive bending or lifting based on his history and based on ongoing subjective pain. 

 Dr. McDermott, an orthopedic surgeon who performed the SIME on November 20, 2000, also testified that he did not see any physical reason why the employee should not be able to work.  Dr. McDermott explained that the employee could work as long as he did no heavy lifting, no working in a bent or flexed position, and did not lift anything weighing in excess of twenty pounds. 


           Drs. Merkel, Dunn, Kaye, McDermott, and Dr. Ritland all conclude that the employee can work as long as he does no heavy lifting, no working in a bent or flexed position, and does not lift anything weighing in excess of twenty pounds. We find these medical opinions constitute "comprehensive and reliable" evidence to rebut any presumption that the employee is PTD. Furthermore, we find the unanimous testimony of these five physicians and a licensed occupational therapist stating that the employee has the objective physical ability to work is sufficient relevant evidence that adequately supports the conclusion that the employer has overcome the presumption the employee is physically PTD with substantial evidence. 

B. Substantial evidence shows the employee is mentally able to work.

Dr. Stumpf evaluate the employee on April 26, 2000. After examining the employee and reviewing his records, including psychological treatment records, Dr. Stumpf concluded, "there is no limitation on Mr. Leigh's work activities from a psychiatric viewpoint. He has no psychiatric reason why he could not perform any task."

As part of the Board SIME, the employee was then evaluated by Peter Roy‑Byrne, M.D., also a Board‑certified psychiatrist, on November 21, 2000. During Dr. Roy‑Byrne's March 22, 2001 deposition, he testified, "I do not find any psychiatric problem that would make this individual incapable of working.”  Dr. Roy‑Byme further stated that the employee has no psychiatric condition that would preclude his learning new skills or a new trade.  Dr. Roy‑Byme was emphatic that the employee is not mentally disabled.

Based on these psychiatric evaluations conducted on the employee, we find the employer has submitted substantial evidence the employee has no psychological or mental conditions that prevent him from work.  Further, based on our conclusions the employer has provided substantial evidence to overcome the presumption of compensability, of the employee’s PTD claim, we find the employee must prove his claim by a preponderance of the evidence.

C.  The employee cannot prove his claim by a preponderance of the evidence.

In support of his claim, the employee relies, in part, on the independent vocational evaluation ("IVE") report prepared by rehabilitation specialist Robert M. Sullivan, M.Ed., CRC, CDMS. The report, dated November 19, 1999 concludes as follows:

. . . as long as Mr. Leigh continues to take his 
current level of medication,  as long as he needs to focus the kind of effort reported by him and his doctors to deal with his pain level, and as long as he continues to suffer the effects of severe depression, he will be totally disabled from full‑time continuous employment and vocational education/training.

RECOMMENDATIONS

It is recommended that Mr. Leigh's reemployment benefits file be closed, and that he be determined to be permanently and totally disabled from any employment. It is also recommended that Mr. Leigh pursue his entitlements under Social Security as suggested by Dr. Schauers.

In support of his claim, the employee also relies on Dr. Ritland's clinical note of December 14, 1999. Dr. Ritland wrote in relevant part as follows:

From the standpoint of employability, two things need to be taken into account: First, the objective status of the back and, secondly, the associated limitations from chronic pain. From an objective standpoint, he has a permanent impairment rating in the range of 30% of the whole person based on IME guidelines for multiple lumbar surgeries and lumbar fusion. With the ongoing medication required and with the ongoing chronic pain and associated limitations, I do not believe that he would be effectively employable. (emphasis added).

The employee also relies on provisions of the November 21, 2000 SIME report. Dr. Roy‑Byrne states in relevant part as follows:

Diagnosis:

I. Major Depressive
Disorder, in partial remission

II. None


III. Status Post Lumbo‑Sacral Spinal Surgery X 4, with residual chronic radiculitis


IV. Major stressor is current medical condition and chronic pain

V. GAF Score 70

This patient is not stable with respect to his major depressive disorder because the 

symptoms have still clearly fluctuated over the last year . . .

It does not appear to me that the patient will be able to work without limitations or restrictions because it is difficult for him to perform the same kind of repetitive activity for more than 30 minutes at a time. For example, it would be necessary for him to leave work and lie down intermittently throughout the day and to take breaks that would be far too numerous to be tolerable to an employer. These restrictions would all be based in my view on the chronic residual back pain that the patient has, and I see no psychological contributions to this (emphasis added).

Dr. Roy‑Byrne testified the employee's family history was “consistent with this individual having a bona fide . . . major mood disorder." Dr. Roy‑Byrne has no doubt that the employee's industrial injury either caused the employee's depression, or was a substantial factor in causing the employee's depression:  “. . . But this gentleman might not have ever gotten depressed had this not happened. . . But at this particular point, we know that he didn't have a history. He had what was a substantial stress for his life, and he got depressed. So it's the trigger.”

Further, even if the employee received effective psychological treatment, Dr. Roy‑Byrne was not able to say whether or not the employee could be employable in the future: “Now, I think that he would develop skills that might improve his adaptation to his circumstances. Whether that would allow him to work, you know, I think that's ‑ I couldn't comment on that because I don't know all the things that would go into making it difficult for him to work.” 

In his SIME report, Dr. Roy‑Byrne wrote, “ It does not appear to me the patient will be able to work without limitations or restriction because it is difficult for him to perform the same kind of repetitive activity for more than 30 minutes at a time . . . .”

Even with the best psychiatric care, including an extensive pain clinic, Dr. Roy‑Byrne testified that there was a "25 percent" chance that the employee would still suffer from Axis I major depression symptoms. 

Additionally, the employee relied on the SIME report of Dr. McDermott, who answered the Board's questions, in part, as follows:

Board Question No. 3: Is MARK V. LEIGH able to work as an automotive service advisor without any limitations or restrictions at this time? Enclosed is a job description for your consideration in answering this question. If there are limitations or restrictions, please list them and state whether they are a result of the work‑related injury or other specific factors.

SIME Physician's Response: 3)
The patient is not able to work as an automotive supervisor without limitations due to his intake of 
narcotic medications and psychosocial aspects delineated by Other examiners.

Board Question No. 4: 
Is Mr. Leigh presently able to participate in a reemployment plan, such as attending classes and undergoing academic or vocational retraining? What limitations would you place on his retraining activities?

SIME Physician's Response: 4) Based on the review of information available on the chart, it does not appear that reemployment plans, vocational training, would be of any real benefit.

Board Question No. 5: If you find that Mr. Leigh's condition related to the February 27, 1995 work incident has not yet become medically stable, please address the following questions:

. . . .

B. When do you believe Mr. Leigh's condition resulting from the February 27, 1995 work incident will become medically stable?

SIME Physician’s Response: 5) With respect to the musculoskeletal system, I believe the patient has become medically stable. He has a permanent partial disability which has been suggested to be 30% ‑ 31% whole body. I would concur with this but would note that the industrial injury represented an aggravation of pre‑existing problem and would therefore suggest that 16% whole body disability be related to this claim.

Dr. McDermott testified that, in his opinion, there was a significant risk that the employee would never be able to get off narcotic pain medications. As Dr. McDermott is not a psychiatrist, Dr. McDermott agreed that a psychiatrist could better answer whether the employee's work injury was a substantial factor in causing, or in aggravating, the employee's depression. 

Dr. McDermott agreed that the employee's inability not to take narcotic pain medications in the future could negatively impact the employee's ability to perform any occupation. Dr. McDermott accepts the fact that the employee suffers from chronic pain.

Nevertheless, based on our review of the record, we find the employee cannot prove the compensability of his claim by a preponderance of the evidence. The employee’s own treating physician, Dr. Ritland, the EIME panel of physicians and psychiatrist, and the orthopedist and psychiatrist who performed the SIME all concluded the employee is neither physically or psyciatrically precluded from work, and that he is presently able to perform work in sedentary and light ranges. Moreover, despite conflicting opinions from Mr. Sullivan and others, according to rehabilitation counselor Betty Cross, who inventoried the employee’s education, training, experience, and physical capacities, the employee has marketable skills and is presently employable. In sum, based on our review of the record as a whole, we find the employee’s claim for PTD benefits must be denied.

III. MEDICAL COSTS.

A.
Pain Clinic 


In addition to concluding that the employee is physically and psychologically able to work, both of the SIME physicians, Dr. Roy‑Byrne and Dr. McDermott, opined the employee should cease his reliance on narcotic pain medications and that he would benefit from a high‑quality pain management program.  Both these physicians agreed that the University of Washington pain management program is a high‑quality facility that could address the employee's rehabilitation needs.

The employer is willing to fund the employee's treatment at the UW pain program. Recently at the employer's request, the employee's treating physician, Dr. Ritland, evaluated Dr. Roy‑Byrne’s and Dr. McDermott's reports and recommendations. Dr. Ritland concurred that "Leigh's limitations are of a subjective nature and that his functional limitations, including his ability to participate in vocational rehabilitation activities, are likely impeded by his use of narcotic pain medication." Dr. Ritland further agreed that "the University of Washington's Multi‑Disciplinary Pain Center Program is likely [to] provide the employee with the care he needs to address his chronic pain, subjective functional limitations, and narcotic medication issues."

In light of the SIME physicians' recommendation and Dr. Ritland's concurrence that the best approach to the employee's self-​perceived limitations is for him to attend the University of Washington pain management program, we direct the employee to participate in the University of Washington pain management program. We also direct that the employer pay the cost of this program. AS 23.30.095.

B.  
Motorized Chair
In March 2001, the office of the employee's current treating physician prescribed a motorized chair for the employee. The employee testified he uses motorized carts when he goes into a grocery store when they are available. The employee said he needs such a device and asserts this should be authorize pursuant to AS 23.30.095(a) and Phillip Weidner & Associates, Inc. v. Hibdon, 989 P.2d 727, 731 (Alaska 1989). 

Dr. McDermot testified that,  “[I]n the context of rehabilitation, it is the wrong thing to do.” Dr. McDermott disapproved of the employee’s use of a cane or crutch or a walker. Further, he said, “To put him in a wheel chair is to take him and really decondition him.”

Based on Dr. McDermott’s opinion that the proposed motorized chair would unnecessarily add to the employee’s disability, we find this request must be denied.

IV.
RECOUPMENT OF PPI OVERPAYMENT 

AS 23.30.155(0) provides: 

If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to twenty percent out of each unpaid installment or installments of compensation due. More than twenty percent of unpaid installments for compensation due may be withheld from an employee only on approval of the board.

On February 9, 1993, 2 years prior to his work injury, the employee sought treatment from Dr. Vrablik for "back pain radiating into his anterior thigh on the right side.” Dr. Vrablik diagnosed the employee with spondylolisthesis of L4 on L5. During follow‑up treatment on March 4, 1993, Dr. Vrablik diagnosed the employee with chronic spondylolitic defect at L4‑L5. As of November 11, 1994 Dr. Vrablik discussed possible job change or modification with the employee. After the employee's February 22, 1995 work injury, Dr. Vrablik conducted a PPI rating pursuant to the AMA Guides, 3rd Edition, unrevised, and determined that the employee sustained a 22% impairment of the whole person. The employer promptly paid the employee PPI benefits of $29,700. Dr. Vrablik made no reduction for the employee's pre​-existing permanent impairment. On May 12, 1997, Dr. Vrablik performed a second PPI rating, pursuant to AMA Guides, 4th Edition, and found the employee was entitled to an additional 8% PPI. The employer promptly paid additional PPI of $10,800.00. The EIME panel concluded that the employee had an overall PPI rating of thirty‑one percent under the AMA Guides, 4th Edition. Again, the rating was not reduced by the employee's pre‑existing permanent impairment.

After evaluating Dr. Vrablik's medical records, the CT scan report and x‑rays concerning the employee's 1993 injury, Dr. McDermott stated that Dr. Vrablik's January 9, 1996 initial 22% impairment rating did not properly include a reduction for the pre‑existing impairment first identified on February 9, 1993. Dr. McDermott then concluded that the employee's pre‑existing spondylitic defect at L4‑5 warranted a 15% PPI rating. Dr. McDermott stated in his report and deposition testimony that only 16% of the employee's current 31 % impairment rating is attributable to his work injury at the employer. Based on Dr. McDermott's opinion the employer asserts it has overpaid compensation equivalent to 15% PPI, totaling $19,875.00.

The employer only recently clarified Dr. McDermott's opinion and has not initiated withholding the alleged overpayment. Currently, the employee receives subsection .041(k) payments of $525.00 per week. A 20% reduction in the employee's 041(k) benefits over a year would permit the employer to recoup only $ 5,460; substantially less than its $19,875.00 overpayment. At the statutorily permitted recoupment rate it would take the employer 189 weeks ‑ more than 3 years and 7 months ‑ to recover its overpayment. As this exceeds the duration of all anticipated benefits, including any reemployment plan, the employer requests it be permitted a 40% reduction. 

Based on our review of the record, we find Dr. Vrabilk’s report contains no objectively measured preexisting PPI rating. Specifically, no pre-injury date measurements were performed under the terms of the AMA Guides. Accordingly, we will not attempt to apportion the employee’s pre and post injury PPI ratings at this time. Accordingly, we conclude the  employer’s request for an order allowing offset of overpayments must be denied.

V. 
ATTORNEY FEES AND COSTS

The employee seeks an award of attorney fees and costs under AS 23.30.145. The employee did not prevail on the merits of his claim, but did successfully resist an alleged overpayment recoupment. According to the affidavits of attorney fees and costs, attorney Hackett billed $6,280.00, at $200 per hour, and he incurred other costs of $1613.10. 

We have considered the nature, length and complexity, and the limited benefits awarded in this case, as well as the contingent nature of workers’ compensation cases. We conclude that an award of attorney fees in the amount of $3,000.00 and costs in the amount of $1613.10 is appropriate in this case. AS 12.30.145, 8 AAC 45.180. The employer shall pay the employee a total attorney fee and cost award of $4,613.10.


ORDER

           1.  
  The employee’s claim for permanent total disability benefits is denied and dismissed.

           2.    The employee’s claim for a motorized chair is denied and dismissed.

           3.    The employee shall participate in a pain clinic program administered by the University of Washington. The employer shall pay this expense.

           4.   The employer’s request for an order allowing it to recoup its alleged overpayment of PPI benefits is denied and dismissed. 


5.  The employer shall pay the employee attorney fees and costs in the amount of $4,613.10.


Dated at Fairbanks, Alaska this 15th  day of January, 2002







ALASKA WORKERS' COMPENSATION BOARD
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Fred Brown, 
Designated Chairman
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John Giuchici, Member
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Dorothy Bradshaw, Member


APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MARK V. LEIGH employee / applicant; v. SEEKINS FORD LINCOLN-MERCURY, employer; LIBERTY MUTUAL INSURANCE CO, insurer / defendants; Case No. 199504117; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 15th  day of January, 2002.

 







_____________________________

                            




Lora J. Eddy, Clerk

�








� The employee was determined to be disabled for Social Security purposes as of September 15, 1996.





� Dr. McDermott inaccurately described the employee as a "60 year old man" in his report. The employee asserts he had no "preexisting (back) problem" before his February 27, 1995 injury. Dr. McDermott also inaccurately stated that "plates" had been inserted into the employee during Dr. Stephen Ritland's fourth back surgery. Apparently Dr. McDermott confused the employee with one or more of his other patients.


�  Notably, at least one Board panel has concluded that no offset may be taken against AS 23.30.095(k) benefits. See Beane v. Hectors Welding Inc., AWCB No. 01-0090 (May  7, 2001). 
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