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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

PAUL L. SHEETS, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

CAPITOL DISPOSAL,

                                                  Employer,

                                                   and 

PACIFIC EMPLOYERS INSURANCE CO.,

                                                    Insurer,         

                                                    and

PHOENIX LOGGING CO.,

                                                     Employer,

                                                      and        

ALASKA TIMBER INSURANCE EXCHANGE,

                                                  Insurer,

                                                            Defendants.
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          FINAL  DECISION AND ORDER

        AWCB Case Nos. 200002532, 199323321
        AWCB Decision No. 02-0011

         Filed with AWCB Juneau, Alaska

         on January 24, 2002






We heard the employee’s claim for benefits on December 11, 2001 in Juneau, Alaska. Attorney Michael Patterson represents the employee. 


Attorney Bethann Chapman represents Phoenix Logging Company, the employer at the time of the employee’s 1993 right shoulder injury. Attorney Timothy McKeever represents Capitol Disposal, the employer for whom the employee worked in 1999 when he experienced right shoulder pain.


We left the record open to allow the parties to file pleadings in opposition and reply to the attorney fee requests. We closed the record on January 15, 2002, the date on which the Board next met following the receipt of attorney fee pleadings from the parties.

ISSUES


Which employer, if either, was a substantial factor in causing the employee’s right shoulder condition in 1999 and his disability, if any, and need for surgery in 2000?

SUMMARY OF THE EVIDENCE

The employee suffered a compensable injury to his right shoulder on November 2, 1993 while working for Phoenix Logging Company (Phoenix). He slid down a log, landing on his elbow and jamming his shoulder. X-rays of his shoulder taken at the Craig (Alaska) Primary Care Health Facility showed a non-displaced fracture of the humeral head. 


The physician prescribed a sling. On December 10, 1993, the employee was released for return to work. Phoenix paid all medical expenses, at that time incurred, related to the treatment of the employee’s right shoulder, and TTD in the amount of $880.00. The employee was never evaluated for a permanent partial impairment rating, nor did he seek treatment for his shoulder until 1999. 

In the interim, the employee worked several logging, construction, and warehousing jobs. The employee testified he did not experience pain while working these jobs. (Sheets dep., at 21). At hearing, however, the employee said he felt a constant throbbing pain since 1993, which became worse after working for Capitol. 


In June 1998, he went to work for Capitol Disposal (Capitol) as an incinerator operator. In the spring of 1999, the employee began to experience constant pain in his right shoulder and was loosing the ability to use his arm. (Sheets dep., at 31). In March 1999, the employee rebuilt a precipitator, a project he described as physically demanding. (Sheets dep., at 112-13). At hearing, the employee said he was required to carry five gallon buckets of mud up ladders inside the stacks. He would then apply the mud to the interior of the stacks. He said a typical day lasted 17-18 hours. 


In June 1999, the employee sought medical attention from Alan Gross, M.D., for intense right shoulder pain. (Sheets dep., at 88). Dr. Gross’ chart note indicates the employee described ongoing pain since the 1993 injury which “significantly worsened” within the prior three months. (Dr. Gross June 17, 1999 report). At hearing, the employee testified he never suffered a discrete traumatic injury while working for Capitol. 


On examination, Dr. Gross found the employee’s shoulder was essentially normal. There was no atrophy. Also, strength and range of motion were normal. 


Dr. Gross suspected the employee might have torn his rotator cuff in the 1993 industrial accident. An MRI, however, showed no evidence of a tear. The MRI did identify degenerative joint disease in the acromioclavicular (AC) joint. Dr. Gross ordered an injection of the joint, and scheduled a follow-up visit. 


The employee continued to work at Capitol. In August 1999, he returned to Dr. Gross with continuing complaints of pain. A second injection was prescribed. (Dr. Gross August 25, 1999 report). On September 30, 1999, Dr. Gross recommended surgery.


In response to an inquiry from Phoenix, Dr. Gross stated that the employee’s shoulder condition, and need for treatment, was related to the 1993 injury and was not aggravated by the employee’s work at Capitol. (Dr. Gross July 22, 1999 Letter to Becky Soto, Adjuster with Alaska Timber Insurance Exchange (ATIE)). An Employer’s Medical Evaluation (EME) of the employee’s condition was performed on November 2, 1999 by Thomas Trumble, M.D., an orthopedist with a subspecialty in hand and microvascular surgery. In his December 14, 1999 report, Dr. Trumble stated: 

It [is] unlikely that the patient’s injury in 1993 was the causative factor, [because] there was no report that there was a disruption of the [AC] joint at the time, and the structure that was injured was the humeral head. It would be rare for there to be a composite fracture of the humeral heard, as well as a disruption of the [AC] joint. 


An independent review of the 1993 films by Michael Peters, M.D., confirmed Dr. Trumble’s conclusion the humeral head fracture was not displaced and no other fractures were identified. (Seattle Radiologist October 24, 2001 letter to Attorney Chapman). Dr. Trumble opined the employee’s work at Capitol might be contributing to his current symptoms, without having actually caused the arthritis. Dr. Gross concurred with Dr. Trumble’s conclusions. (Dr. Gross January 6, 2000 letter). 


On January 14, 2000, Phoenix controverted asserting a last injurious exposure defense. The employee filed a claim against Capitol on January 25, 2000.


On May 12, 2000, Ronald Brockman, D.O., performed an EME on behalf of Capitol. Dr. Brockman’s report of the same date states, in pertinent part:  “[d]egenerative changes, right AC joint, in all reasonable probability related to the injury in which the right humerous was fractured but aggravated by the claimant’s current job.”  Dr. Brockman further stated: “[f]requent overuse of the right arm will aggravate his symptoms.”  In his April 10, 2001 response to specific inquiries by Attorney McKeever, Dr. Brockman clarified that any aggravation to the employee’s preexisting AC joint arthritis was temporary in nature only, and had resolved by the time of his examination in May 2000. 


Capitol fired the employee for reasons unrelated to his shoulder condition in May 2000. In June, the employee scheduled a distal clavicle resection surgery with Dr. Gross for July 17, 2000. Two days after the surgery, the employee was incarcerated. In March 2001, when he was released from jail, the employee sought an evaluation with Dr. Gross, who ordered physical therapy. Dr. Gross diagnosed an essentially normal shoulder with no impingement. 


The employee last saw Dr. Gross on June 21, 2001. Dr. Gross referred him to Richard Bursell, M.D., for pain management. The employee was subsequently arrested for burglary, and remains incarcerated at this time. The employee has not followed through with pain management.


In a letter responding to Capitol, Dr. Gross again reversed his opinion about causation, claiming the 1993 injury was the cause of his need for surgery. (Dr. Gross August 31, 2000 letter). This opinion is consistent with his June 7, 2001 response to Capitol’s June 4, 2001 inquiry, and his June 29, 2001 deposition testimony. (Dr. Gross dep., at 50).


Although the employee is claiming several benefits, the only two at issue, and ripe, for this hearing are three days of TTD and payment of medical costs. At hearing, the employee testified he spoke with Ray Tennity, at Northern Adjusters, who pre-approved his surgery with Dr. Gross. Tammi Burrell, the current adjuster responsible for the employee’s claim denied the existence of any documentation in the employee’s file to support the employee’s statement. To the contrary, Burrell testified that Northern did not receive a letter from Dr. Gross regarding the resection surgery until the day after it had transpired. On July 27, 2000 Capitol controverted the compensability of the claim, including surgery. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW


This case must be analyzed under the last injurious exposure (LIE) rule adopted by the Alaska Supreme Court in Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979). The rule applies when employment with successive employers may have contributed to an employee's ultimate disability. Veco, Inc. v. Wolfer, 693 P.2d 865, 868, n. 1, (Alaska 1985). This rule, combined with the presumption of compensability, AS 23.30.120(a), “imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.”  Saling, 604 P.2d at 595, citing 4 A. Larson, The Law of Worker's Compensation, § 95.12 (1979). 


Application of the LIE rule was articulated in Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993). The Court stated: 

[T]wo determinations . . . must be made under this rule:  “(1) whether employment with the subsequent employer 'aggravated, accelerated, or combined with' a pre-existing condition; and, if so, (2) whether the aggravation, acceleration or combination was a 'legal cause' of the disability, i.e., 'a substantial factor in bringing about the harm,”  (quoting Saling, 604 P.2d at 597, 598).


Under the LIE rule, the last employer’s work is a “substantial factor” in bringing about a condition if it is shown that (1) “but for” the employment the disabling condition would not have occurred and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it. Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528, 533 (Alaska 1987).


Whether a particular job has aggravated, accelerated, or combined with a pre-existing condition to cause a disability is a question of fact to be determined by the Board. Peek 855 P.2d at 418. Under the LIE rule, an employee need not show work with the last employer was the legal cause of disability, only a legal cause of the disability. Id. at 419, citing Saling, 604 P.2d at 598. 


Consequently, we look at the last employer’s work first to determine causation and liability. In the absence of “substantial evidence to the contrary,” we must presume the employee’s claim against the last employer comes within the provisions of this chapter. AS 23.30.120(a). 


The evidence necessary to raise the presumption of compensability under Section 120 varies depending on the type of claim. "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."  Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981). In less complex cases, such as this one, lay evidence may be sufficiently probative to establish causation. Wolfer, 693 P.2d at 871. 


In this case, the employee filed his claim against Capitol after Phoenix controverted based on medical evidence that the last employer contributed to his shoulder condition and the need for treatment. Specifically, we find Phoenix raised the presumption against Capitol with Dr. Trumble’s EME report, and the concurring opinion authored by the employee’s treating physician, Dr. Gross. Additionally, we find the employee’s testimony about the onset of disabling shoulder pain, following strenuous physical work activity at Capitol, corroborates these medical opinions that the employee’s work in 1999 aggravated the pre-existing arthritis in his AC joint.


Once the presumption attaches against the last employer, the last employer must produce substantial showing the disability is not related to its work. Smallwood, 623 P.2d at 316. Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion. Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980). 


There are two methods of overcoming the presumption of compensability. The employer may either (1) present affirmative evidence showing that its work did not cause the injury or disability; or (2) eliminate all reasonable possibilities its work caused the disability and/or need for treatment. DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991). 


Because the presumption only shifts the burden of production, and not persuasion, evidence tending to attach or rebut the presumption is examined by itself. Wolfer, 693 P.2d at 869. Capitol argues, and we find, Dr. Gross’ deposition testimony and the EME reports by Dr. Brockman rebut the presumption Capitol’s work was a substantial factor causing the employee’s disability (following his surgery) and need for treatment in 1999 through 2001. For the reasons explained below, we do not find their opinions particularly compelling when reviewing the record as a whole, or against those of Dr. Trumble, but under examination alone, we find they are sufficient to rebut the presumption. 


If the last employer produces substantial evidence that rebuts the presumption the condition is related to its work, the presumption drops out as against the last employer, and the employee (or more commonly the other employers) must prove all elements of the case against the last employer by a preponderance of the evidence. Wolfer, 693 P.2d at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


We are persuaded, by a preponderance of the medical evidence on the record as whole, Capitol’s work was a substantial factor aggravating the employee’s preexisting AC joint condition because it caused disabling pain, and necessitated the need for medical treatment, including surgery. We have weighed the opinions of all the physicians, and considered the entire medical record. We find Dr. Trumble’s opinion most convincing. 


We find, based on his opinion, the 1993 injury (a fractured humeral head) did not cause or effect the AC joint. Consequently, we find the employee’s preexisting arthritis in his AC joint (as discovered by the 1999 MRI) is not related to the 1993 work with Phoenix.


We find, however, the arthritis in the employee’s AC joint was aggravated by the work with Capitol, which we also find required strenuous upper body activity of the employee. Based on the contemporaneous onset of significant pain with repair of the incinerator stacks, we find such activity made the employee’s arthritis symptomatic to the point of requiring surgery. We base this finding on the opinions of Drs. Trumble and Brockman, although we find Dr. Brockman eventually concluded the aggravation was only temporary. We find, however, that without medical intervention, specifically surgery, the employee would not have been able to continue working at his job with Capitol. 


We conclude, based on these findings, the scenario here is not unlike that presented in DeYonge. In DeYonge, the employee’s work did not cause the arthritis in her knees, but her work nevertheless made her condition disabling because it caused it to become symptomatic. Thus, we conclude that but for the work at Capitol, the employee’s arthritic condition would not have been aggravated to the point of disabling pain. Therefore, we find the employee’s work at Capitol was a substantial factor in bringing about the disability from which the employee suffered, and caused the need for treatment.

MEDICAL BENEFITS

AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance of treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires. . . . 


8 AAC 45.082(d) provides in pertinent part: 

Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 30 days after the employer receives . . . an itemization of the dates of travel and transportation expenses for each date of travel.


The presumption of compensability under AS 23.30.120(a) also applies to claims for medical benefits. Municipality of Anchorage v. Carter, 818 P.2. 661, 665 (Alaska 1991). Treatment must be reasonable and necessary to be payable under subsection 95(a). In Weidner & Associates v. Hibdon, 989 P.2d 727, 731 (Alaska 1999) the Supreme Court held the employee may rely on the recommendations of his treating doctor, within the first two years following an injury, unless the employer has carried the “heavy burden” of demonstrating the treatment is unreasonable and/or unnecessary and/or outside the scope of accepted medical practice.


In this case, the disputed medical treatment was provided and recommended by employee’s treating physician, Dr. Gross. Based on the medical reports and testimony of Dr. Gross, we find the record contains sufficient evidence to raise the presumption of compensability for the medical benefits claimed by the employee. 


In most circumstances, to overcome a presumption once it attaches, the employer must present substantial evidence that the medical benefits claimed are not compensable. Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); DeYonge, 1 P.3d at 96. As articulated in Hibdon, this is a heavy burden. 


We find neither of the employers has rebutted the presumption with substantial evidence the surgery performed by Dr. Gross was unreasonable, unnecessary or outside the scope of acceptable medical practice for the injury sustained. Even if the employers had carried this heavy burden, we are still persuaded by the preponderance of the evidence, the treatment provided by Dr. Gross was reasonable and necessary to the course of the employee’s recovery and return to work. We conclude the employee is entitled to reasonable and necessary medical care under AS 23.30.095(a), as well as to associated medical travel expenses in accord with 8 AAC 45.082(d). 

TTD BENEFITS

At the time of the employee's injury, the Alaska Workers' Compensation Act defined "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."  AS 23.30.265(10). The Act provided for benefits at 80% of the employee's spendable weekly wage while the disability is “total in character but temporary in quality.”  AS 23.30.185, but did not define TTD. 


Nevertheless, the Alaska courts long ago defined TTD for its application in our cases. In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as “the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work.” The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit. The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted). In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.


The Alaska Supreme Court held “the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.” Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), (quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)). The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment. Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).


Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability. Peek, 855 P.2d at 4163); 9 A. Larson, The Law of Worker's Compensation, § 95.12 (1997).


We find the employee's testimony concerning the development of his symptoms, combined with the opinion of Dr. Trumble that Capitol’s work caused the employee’s AC joint to become symptomatic is sufficient evidence to raise the presumption that he suffered a compensable injury and disability with Capitol. Following the court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to the TTD benefits he claims following his surgery July 2000. 


We find neither employer has presented substantial evidence rebutting the presumption the employee was medically unstable while recuperating from his surgery, before he was removed from the labor market by the criminal justice system. Grainger, 805 P.2d at 977. Consequently, we find the employee has proved he was not medically stable for three days by a preponderance of the evidence. Meek, 914 P.2d at 1280. 


Nevertheless, AS 23.30.150 states that compensation “may not be allowed for the first three days of the disability,” unless the disability lasts for more than 28 days. Disability, we have often held, is an economic concept that requires satisfaction of two components; one medical, the other vocational. Specifically, an injured worker must be both medically unstable (as defined by AS 23.30.395) as a result of the injury, and unable to work as a result. Summerville v. Denali Center, 811 P.2d 1047, 1051 (Alaska 1991). See also, Odom v. K&L Distributors, AWCB Dec. No. 00-0014 at 16-17 (January 26, 2000). 


In this claim, Dr. Gross testified the employee was not medically stable until September 2000. Thus, we find the employee has satisfied the first component of his claim for disability benefits. We find, however, the employee’s inability to work was the result of his incarceration two days after his surgery, and not his injury. Thus, we conclude the employee was removed from the labor market for reasons unrelated to his injury. Largent v. Alaska Concrete Sawing, Co., AWCB Dec. No. 95-0154 at 4 (June 8, 1995). Consequently, the employee has not demonstrated that the injury/surgery resulted in a disability, as defined by Summerville, which was more than 28 days in duration. Accordingly, we will deny and dismiss the employee’s claim for three days of TTD. 

INTEREST


Our regulation, 8 AAC 45.142, provides:

(a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010. If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b) The employer shall pay interest . . . (3) . . . (C) to the provider if the medical benefits have not been paid.


For injuries before July 1, 2000, our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate of 10.5% per annum,
 as provided at AS 45.45.010, from the date at which each installment of compensation, including medical compensation, is due. See also, Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs, 860 P.2d at 1191. We have determined the employee has not proven his claim for time-loss benefits. Accordingly, the employee’s claim for interest is denied and dismissed, but the medical providers are entitled to interest from Capitol on the value of the medical benefits provided to the employee which have not been paid. 

ATTORNEY FEES FOR THE EMPLOYEE

AS 23.30.145 provides, in part:

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Furthermore, 8 AAC 45.180 requires that a request for fees under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended.


We find the payment of the benefits claimed by the employee, was resisted by the action of both of the employers. Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979). While both employers largely targeted the other for payment of any compensation which might be due the employee, we note that the employers also developed evidence that the employee’s shoulder condition was wholly unrelated to either of their work. 


The employee seeks an award of attorney's fee under subsection AS 23.30.145(b) for the benefits obtained. We found Capitol liable for the employee's benefits. The employee’s attorney built a record of the general work-relatedness and compensability of the employee’s claim, and established his entitlement to specific benefits. Consequently, we can award fees and costs. Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978).


Subsection 145(b) requires the award of attorney's fee to be reasonable. We have examined the record of this case, and the employee's written itemization of fees and costs. In Gertlar v. H & H Contractors, Inc., AWCB Decision No. 97-0105 (May 12, 1997), we found fees similar to those claimed by the employee per hour to be a reasonable fee for a well-experienced workers' compensation attorney, considering his competence and expertise. Thus we conclude Attorney Patterson’s hourly rate of $200.00 is reasonable. Furthermore, we find the $100.00 per hour rate charged for the paralegal services of Joyce Gardner is reasonable based on our review of her billing itemization which shows she also drafted the employee’s brief and handled prehearing conferences. 


In rendering our determination, we have considered the tenacious resistance by both employers to pay benefits and the value of the benefits resulting from the services Attorney Patterson provided. We have also considered the nature and complexity of the issues presented.


We find that the time spent and the fees claimed are reasonable for the employee’s successful prosecution of this claim, particularly the recovery of medical benefits, which the Board holds sacrosanct. Egemo v. Egemo Construction, AWCB Decision No. 98-0116 (May 11, 1998); Thompson v. Alyeska Pipeline Service Co., AWCB Decision No. 98-0315 (December 14, 1998). We also find the claimed costs are reasonable. Based on the Supplemental Employee’s Affidavit of Fees and Costs dated December 12, 2001, we will award $11,675.00 in reasonable attorney fees, and $954.65 in legal costs under AS 23.30.145(b). 

ATTORNEY FEES AND COSTS TO PHOENIX LOGGING

AS 23.30.155(d) provides, in part:

When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute. When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorneys' fees incurred by the prevailing employer, shall be made within 14 days of the determination.


Under AS 23.30.155(d) Phoenix requested reimbursement of attorney fees in the amount of $17,177.50 and costs of $3,57.22 from Capitol. (December 10,2001 Notice and Affidavit of Fees and Costs by Attorney Chapman). AS 23.30.155(d) requires the reimbursement of benefits paid, and award of attorney fees and costs to an employer in a last injurious exposure dispute only if that employer prevails. Furthermore, in a LIE case we do not make a determination about the reasonableness of the prevailing employer’s fees and costs, only that such services were provided and costs were incurred. Bray v. City of Unalaska, AWCB Decision No. 98-0265, at 16 (October 21, 1998). Because Capitol has not prevailed, we award the fees and costs for which Phoenix has requested reimbursement against Capitol.

ORDER

1. Capitol Disposal is liable for benefits due and owning under the last injurious exposure rule.

2. The employee’s claim for medical benefits is granted.

3. The employee’s medical providers are awarded interest in accord with 8 AAC 45.142.

4. The employee’s claim for three days of temporary total disability is denied and dismissed.

5. The employee is awarded a reasonable attorney fee of $11,675.00 and costs of $954.65 from Capitol under AS 23.30.1459b) and 8 AAC 45.180.

6. Phoenix Logging is awarded $17,177.50 in attorney fees and $3,657.22 in costs from Capitol under AS 23.30.155(d).


Dated at Juneau, Alaska this 24th day of January, 2002.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rhonda L. Reinhold
Rhonda Reinhold, Chairperson

/s/ James Rhodes
James Rhodes, Member

/s/ Richard Behrends
Richard Behrends, Member

If compensation is payable under terms of this decision, it is due on the date of issue. A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision. It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted. Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050. The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of PAUL L. SHEETS employee / applicant; v. CAPITOL DISPOSAL and PHOENIX LOGGING CO, employers; and PACIFIC EMPLOYERS INSURANCE CO and ALASKA TIMBER INSURANCE EXCHANGE, their insurers / defendants; Case Nos. 200002532 and 199323321; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 24th day of January 2002.

_________________________________

Susan N. Oldacres, 

Workers' Compensation Technician
�








� AS 23.30.155(p), effective July 1, 2000, sets a different rate of interest.
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