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   ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

KENNETH E. BROWN, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

GAMBLE CONSTRUCTION CO., INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendants.
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       FINAL

       DECISION AND ORDER

      AWCB Case No.  199800902
      AWCB Decision No. 02-0013

       Filed with AWCB Anchorage, Alaska 

       January  25, 2002


The Alaska Workers’ Compensation Board (“Board”) heard the Petition for Reconsideration of the employee’s attorney on the written record on November 14, 2001, in Anchorage, Alaska.  The employee’s attorney, with the approval of his client, sought to receive the proceeds of a statutory penalty incurred by the employer for the late payment of the employee’s attorney fee.  On November 16, 2001, the Board granted the Petition for Reconsideration and ordered the parties to submit briefs supporting their respective positions by December 10, 2001.  Brown v. Campbell Construction Co., Inc., AWCB Decision No. 01-0231 (November 16, 2001).

On December 12, 2001, the Board heard oral argument from the employee’s attorney, attorney Michael J. Jensen.  Attorney Trena L. Heikes represented the employer.
 We proceeded as a two-member panel, which constitutes a quorum.  AS 23.30.005(f).  

The record closed at the conclusion of the hearing on December 12, 2001.    The Board reopened the record on January 2, 2002 to accept an amicus curia brief filed by attorneys Chancy Croft and Steven Constantino.
  The Board re-closed the record when it next met to deliberate, on January 8, 2002.

ISSUE


Shall the Board reconsider AWCB Decision No. 01-0207 (October 17, 2001), and approve the parties' request to award stipulated attorney fees and costs under AS 23.30.145(b)?

SUMMARY OF THE EVIDENCE


On July 13, 2001, the Alaska Workers’ Compensation Board (“Board”) ordered the employer to pay the employee “attorney fees in the amount of $6,200.00, paralegal costs of $1,680.00, and $429.20 in other legal costs, less $1,725.00 for a total of $6,584.20.” Kenneth E. Brown  v. Gamble Construction Co., Inc., AWCB Decision No. 01-0135 (July 13, 2001).  The employer did not timely pay this amount under AS 23.30.155.  Nor did it obtain a stay relieving it of its payment obligation.  Thus, the employer was subject to a penalty under Section 155 of the Workers’ Compensation Act for the late payment of Mr. Jensen’s fees.  


On September 13, 2001, the parties filed a stipulation with the Board seeking to resolve the penalty matter by paying the employee’s attorney, rather than the employee, the full amount of the statutory penalty, $1,645.05.  The Board issued AWCB Decision No. 01-0207, and noted the novelty of the issue.  The Board analogized this case to a physicians’ request for statutory penalties on the late payment of medical benefits, and denied the parties’ stipulation.  The Board cited several prior decisions that ordered the payment of penalties for late paid medical benefits to the employee, instead of the physician.  See, e.g., Sutch v. Showboat, AWCB Decision No. 99-0249 (December 8, 1999); C. Thompson and D. Springhill, D.C. v. Sisters of Providence, AWCB Decision No. 99-0070 (April 1, 1999); and Zernia v. Tom Hillis d/b/a/Wolf Creek Outfitters, AWCB Decision No. 97-0250 (December 5, 1997).  


Mr. Jensen filed a Petition for Reconsideration on October 19, 2001.  In that Petition, Mr. Jensen argued that because there are significant legal differences between claimants’ attorneys and physicians, the Board should treat them differently for purposes of awarding statutory penalties.  The Petition was granted and the Board heard argument on December 12, 2001.  Attorneys Chancy Croft and Steven Constantino submitted an amicus curia brief in support of Mr. Jensen’s petition.  That brief directed the Board’s attention to State, Dept. of Highways v. Brown, 600 P.2d 9 (Alaska 1979).

FINDINGS OF FACT AND CONCLUSIONS OF LAW


In this matter, the employer did not timely pay the employee’s attorney’s fee.  AS 23.30.155(f) states “if any installment of compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it.”  In Childs v. Copper Valley Electrical Association 860 P.2d 1184, 1191 (Alaska 1993), the Alaska Supreme Court ordered that penalties that derived from the late payment of medical benefits be paid to the employee.  The Board has interpreted AS 23.30.155 as requiring the payment of statutory penalties on late-paid medical benefits to the employee, rather than to his or her physician. See e.g., Sutch v. Showboat, AWCB Decision No. 99-0249 (December 8, 1999); C. Thompson and D. Springhill, D.C. v. Sisters of Providence, AWCB Decision No. 99-0070 (April 1, 1999); and Zernia v. Tom Hillis d/b/a/Wolf Creek Outfitters, AWCB Decision No. 97-0250 (December 5, 1997). 


The employee’s attorney points the Board to a 1989 decision, Erickson v. Ketchikan Pulp Co., AWCB Decision No. 89-0283 (October 20, 1989).  In that case, the Board ordered that the payment of a penalty due on a late-paid attorney’s fee be paid to the employee’s attorney.  However, in Erickson, the issue was not to whom a penalty should be paid — the employee or his attorney – but rather whether a penalty should be paid at all.  Specifically, the employer argued that it had timely mailed a check, while the employee argued it was untimely.  Id.  More importantly, that case was issued several years before the Court’s decision in Childs, 860 P.2d at 1191, and has not been followed by a string of analogous Board panels, as noted above.


The amicus curia brief cites State, Dept. of Highways v. Brown, 600 P.2d 9 (Alaska 1979) as supporting the employee’s attorney’s argument.  In Brown, the State controverted Mr. Brown’s temporary total disability (“TTD”) benefits.  Mr. Brown hired an attorney and the State ultimately voluntarily agreed to pay Mr. Brown $10,429.30 for his TTD benefits.  The State also paid the employee’s attorney $1,192.93. This amount represented statutory minimum attorney's fees computed under section 145(a), based on the $10,429.30 paid the employee.  

Disability payments were thereafter continued by the State until Mr. Brown had received a total amount of $30,000, which was the statutory maximum at that time for TTD.  Mr. Brown’s attorney requested attorney’s fees based on the additional amount paid to the employee, $19,571.  The Board denied Mr. Brown's claim. On appeal, the Superior Court reversed the Board, concluding that an additional attorney's fee based on the payment of $19,571 was due since the entire $30,000 compensation had been controverted.  The Supreme Court affirmed the Superior Court, saying, “The efforts of Brown's attorney did not result in payment by the carrier of only $10,429. Those efforts resulted in the payment of compensation in the amount of $30,000.”  Id. at 11.

The Brown decision is distinguishable from the instant matter.  Brown is strictly a case that deals with attorney fees for continuing benefit payments.  It does not deal with the issue of who properly receives a penalty for late-paid benefits.  In the instant matter, the employee’s attorney has not requested an attorney’s fee work for done in obtaining the late paid attorney’s fee, and accordingly that issue is not addressed here.


A review of Board decisions and Court cases in and out of Alaska reveals no cases that support the employee’s attorney’s position.  The Board concludes that there are no compelling reasons to reverse its prior decision.  Accordingly, the parties’ September 13, 2001 stipulation must be denied and dismissed.  

ORDER


AWCB Decision No. 01-0207 (October 17, 2001) is affirmed.  The parties’ September 13, 2001 stipulation is denied and dismissed.  

Dated at Anchorage, Alaska this     day of January 2002.
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S. T. Hagedorn, Member

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of KENNETH E. BROWN employee / applicant; v. GAMBLE CONSTRUCTION CO. INC., employer; ALASKA NATIONAL INS. CO., insurer / defendants; Case No. 199800902; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this      day of January 2002.

                             
_________________________________

                            




Shirley A. DeBose, Clerk
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� On November 30, 2001, the employer submitted a letter declining further participation in this matter.


� The amicus curia brief was received by the Board’s Fairbanks’ office on December 13, 2001, and was not received in Anchorage until January 2, 2002.
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