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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

JOBIE D. KARR, 

                                Employee, 

ROBERT GIERINGER,M.D.

                                 Employee’s Physician

                                                          Applicants

                                                   v. 

MATANUSKA MAID, INC.,

                                   Employer,

                                                   and 

FREMONT/CAMBRIDGE INTEGRATED

SERVICES GROUP,

                                     Insurer/Adjuster

                                                            Defendants.
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          FINAL DECISION AND ORDER

        AWCB Case Nos.  200003572
        AWCB Decision No. 02-0017  

         Filed with AWCB Anchorage, Alaska

         on January 30, 2002.

On Janaury 8, 2002, we heard Dr. Gieringer’s October 18, 2001 claim for penalties (asserted on behalf of the employee) and interest on medical benefits in Anchorage, Alaska.  Non-attorney representative, Kathy Hammett appeared on behalf of Dr. Geiringer’s office.  Attorney Michael Budzinski represented the employer.  The employee also attended on his own behalf.  We closed the record at the conclusion of the hearing.


ISSUES

Are penalties and interest due on medical benefits that were not paid within thirty-seven days of being incurred?


SUMMARY OF THE EVIDENCE

On June 20, 2001, the employee sought a second opinion from Dr. Gieringer about right shoulder pain arising from his work activities.  Dr. Gieringer’s chart notes and a bill for $399.00, were submitted to Fremont/Cambridge with an outdated (1995 version) and incompletely filled-out Workers’ Compensation form 07-6102 on June 21, 2001.  


A bill for $135.00 and chart notes for a July 6, 2001  office visit were sent with another outdated/incomplete form 07-6102 on July 9, 2001.  Ms. Hammett, Dr. Geiringer’s office manager, testified a check dated August 10, 2001 for payment of Dr. Geiringer’s services on these dates of treatment was not received until August 13, 2001.


On August 17, 2001, Adjuster Cindy Russett authorized the contemplated surgery (capsulorrhapy/arthroscopy) scheduled for August 30, 2001.  The bill for a preoperative examination, chart notes and another outdated/incomplete form 07-6102 were submitted to Fremont on August 30, 2001.  Payment received was received November 17, 2001.  


A bill for the employee’s August 30, 2001 operation, operative report, and another outdate/incomplete form 07-6102 were faxed to Fremont on September 7, 2001.  A cover sheet sent with these documents warned Fremont/Cambridge that failure to pay the bill within 30 days would result in Dr. Gieringer’s office filing a claim for penalties and interest.


On October 23, 2001, Ms. Hammett telephoned Ms. Russett regarding Fremont’s failure to pay the operative charges.  According to Ms. Hammett, Ms. Russett agreed Fremont a penalty and interest were due.  On November 19, 2001, Dr. Gieringer’s office received a check for the surgery charges dated November 15, 2001.  The amount did not include a penalty or interest.


The bill for an October 11, 2001 post-operative examination, chart notes, and outdated/incomplete Form 07-6102 were sent on October 12, 2001.  Payment was received on November 16, 2001.  


Dr. Gieringer’s office argues that because the compensability of the medical benefits provided were never in dispute, there is no justification for their “late” payment, despite the inadequacies of form 07-6102.  Additionally, Dr. Gieringer’s office argues its failure to provide the information sought in form 07-6201 directly on the form should not impede its right to recover a penalty and interest because the information sought on the form is already available in the various medical reports of the employee’s file, to which the employer had access.  Finally, Dr. Gieringer’s office argues the past practices of the employer, accepting a less than complete form 07-6201, and/or the adjuster’s admission payment was late, should absolve it of any responsibility to complete form 07-6201, as is required under our regulations.   


The employer argues a bill for medical services is not due and owing until the employer has received both the bill and a “completed” form 07-6102, regardless of any past or customary practice of paying charges under other circumstances.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
“An employer shall pay an employee’s bills for medical treatment under this chapter, . . . , within 30 days after the date that the employer receives the health care provider’s bill or a completed report, whichever is later.”  AS 23.30.095(l).  Because the qualifying phrase “whichever is later” attaches no obligation to pay unless both the report and bill are received by the employer, our implementing regulation, 8 AAC 45.082(d), outlines the employer’s obligation to pay medical bills more specifically.  It obligates the employer to pay medical charges after the employer has received the “provider’s bill and a completed [physician’s] report on form 07-6102.”   (Emphasis added.)


Once the obligation to pay medical charges arises, pursuant to Section 95 of the Act and 8 AAC 45.082(d), the penalty and interest provisions under AS 23.30.155 apply if the bills are not timely paid.  Childs v. Copper Valley Elec. Assn., 860 P.2d 1184, 1191 (Alaska 1993).  Specifically, when compensation (i.e., medical bills), payable without an award, are not paid within seven days after they become due, penalties shall be added, unless the board determines the bills could not be timely paid because of conditions over which the employer had no control.  AS 23.30.155(e).  AS 23.30.155(p) provides for the payment of interest on medical bills which are not paid when due.


Although treatment of an injured worker rendered within the first two years of an injury is presumptively compensable, a physician who desires payment must nevertheless comply with the reporting obligations set forth at 8 AAC 45.086(a).  Williams v. Knik Sweeping Co., AWCB Decision No. 98-0297 at 23 (December 1, 1998).  Our regulation states:  “A provider who renders medical or dental services under the Act shall file with the board and the employer a substantially complete form 07-6102 within 14 days after each treatment or service.”  Under 8 AAC 45.086(b), if the physician does not “substantially complete” form 07-6102, or do so within 14 days, the board may exercise its discretion to deny an otherwise compensable claim for payment of the medical services provided, and any penalties and interest which might otherwise be claimed thereon.  See, Carney v. Carr Gottstein Food Co., AWCB Decision No. 94-0044 (March 3, 1994) and Kuehn v. Omega Pizza, AWCB Decision No. 90-0313 (December 31, 1990). 


In summary, Dr. Gieringer’s claim for penalties and interest is contingent on his proving, by a preponderance of the evidence, the following elements.  First, he must prove he “substantially completed” form 07-6102 for each medical service provided to the employee on which he is requesting an award of penalties and interest.  8 AAC 45.086(a).  Second, Dr. Gieringer must prove the “substantially” completed form 07-6201 and the bill for the services (described in the form) were both received by the employer.  AS 23.30.095(l) and 8 AAC 445.082(d).  Third, Dr. Gieringer must show the employer did not pay the bill for uncontroverted medical treatment within 37 days after its receipt of Dr. Gieringer’s bill and form 07-6201.  AS 23.30.155(e) and (p).


The term “substantially” is not defined by the Act or our regulations.  Substantially
 is defined by in Black’s Law Dictionary at 1597 (Revised, 4th ed. 1968) as follows:  “Essentially; . . . ; in the main; in substance; materially; in a substantial manner.”  


Our form 07-6201 has four sections.  At the initial treatment, the employee fills out sections one and two by answering a total of 16 questions, and his physician is expected to fill out sections three and four by answering a total of 25 questions.  Only in section four, at questions 33 and 34, is the physician given the option to “Attach Chart Notes” in lieu of answering on the form.
  For subsequent treatments, only sections one (by the employee) and four (by the physician) must be completed.


Based on our review of the forms 07-6102 submitted by Dr. Gieringer’s office with his billings (as described above), we find in each instance the only reply made in sections three and four is a stamped directive to “SEE ATTACHED” with a stamped signature by Dr. Gieringer.  We find this does not meet the “substantially completed” criteria required by 8 AAC 45.086(a).  Therefore, we conclude that Dr. Gieringer has not proven his claim because the medical bills have never become “due and payable” as contemplated by the Act and 8 AAC 45.082.  Accordingly, his claim for penalties (to the employee) and interest is denied and dismissed.               







ORDER

We conclude the medical bills on which Dr. Gieringer seeks an award of penalties (for the employee), and interest, pursuant to AS 23.30.155 were never “due and payable” because his office failed to “substantially complete” form 07-6201 as required by 8 AAC 45.086.  Accordingly, Dr. Gieringer’s October 18, 2001 claim is denied and dismissed.


Dated at Anchorage, Alaska this 30th day of January, 2002.





ALASKA WORKERS' COMPENSATION BOARD





_______________________________________                                




RHONDA L. REINHOLD, Chairman





________________________________________                                




S.T. Hagedorn, Member

DISSENT BY BOARD MEMBER LAWLOR


I agree with my colleagues Dr. Gieringer’s office technically failed to comply with our regulations.  However, under 8 AAC 45.195, I would waive strict compliance with the reporting requirements of 8 AAC 45.086 because the adjuster admitted she had all the information necessary to process the medical bills for payment and failed to do so in a timely manner.  Therefore, I would award penalties and interest.






________________________________                                  
  




Harriet M. Lawlor, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOBIE D. KARR employee / applicant; v. MATANUSKA MAID, INC., employers;FREMONT / CAMBRIDGE INTEGRATED SERVICES GROUP, insurer /Adjster / defendants; Case No. 200003572; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 30th day of January 2002.

                             

   _________________________________

      




Marie Jankowski, Clerk
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� A well accepted legal maxim provides that “general words are to be understood in a general sense.”  (Generalia verba sunt genaliter intelligenda.).    





� Question 33 asks the physician to “Describe Treatment (and/or Attach Chart Notes)” while Question 34 asks the physician to provide “Remarks (and/or Attach Chart Notes).”
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