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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

BILLY R. HELVESTON, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

FEDERAL EXPRESS CORP.,

(Self-Insured), 

                                                  Employer,

                                                            Petitioner.
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          FINAL

          DECISION AND ORDER

        AWCB Case No.  199926651
        AWCB Decision No.  02-0018

         Filed with AWCB Anchorage, Alaska

         on January  30, 2002


We heard the employer’s petition for review of the Reemployment Benefits Administrator’s (RBA’s) referral of the employee’s claim for an eligibility evaluation at Anchorage, Alaska on January 8, 2002.  Attorney Joseph Kalamarides represents the employee.  Attorney John Harjehausen represents the employer.  Upon the parties’ stipulation, the record remained open to allow the employee’s counsel an opportunity to submit an affidavit of attorney’s fees and costs.  We closed the record on January 16, 2002, when we first met after the affidavit was filed.  


ISSUE

Whether the RBA properly referred the employee for an eligibility evaluation.  


SUMMARY OF THE EVIDENCE

The employee was injured on December 23, 1999 at work.  According to the history reported by the employee to the Providence Alaska Emergency Room, the employee reported: 


SUBJECTIVE
:  The patient is a 31-year-old male who was at  work.  He apparently works for Federal Express.  He was getting off of some type of a machinery with a rubber tire, and as he got out of the car, the tire apparently rolled up onto his posterior right ankle area.  They had to reach forward and put the thing into gear in order to get it off of his leg.  The patient complains of pain in his right ankle.  He has no other complaints.


OBJECTIVE:  RIGHT LOWER EXTREMITY:  On exam, the patient does have swelling of the right lower extremity.  There is an abrasion over the area of the Achille’s tendon Neurovascularly, the foot appears to be intact.  There is no tenderness to the knee or hip.


RADIOLOGY:  An x-ray is obtained.  No fracture is seen.


ASESSMENT:  The patient has a contusion, abrasion, and sprain of the right ankle.


On February 11, 2000, the employee reported to Healthsouth Medical Clinic with complaints of low back and neck pain secondary to his injury.  In the “How it Happened” section, the employee wrote:  “Ran over by equipment --- slammed to the ground injuring ankle, leg, back and neck.”  


In March, 2000, the employee began treating with J. Michael James, M.D.  In his March 24, 2000 report, Dr. James noted the employee’s diagnosis of tarsal tunnel syndrome related to the employee’s soft tissue crush injury.  Dr. James also noted:  “Low back pain, probably as a result of his altered gate dynamics.”  In his June 5, 2000 report, Dr. James gave the employee a light-duty return to work, limited to 8 hours per day.  In his August 8, 2000 report, Dr. James noted in pertinent part:  


Billy Helveston returns here today stating that there has been very little to no change in his residual pain. He also notes some occasional catching in his ankle.  He did return to work with a work release.  Apparently FedEx today (sic) that there was no work for him and that he would have to apply for a job as it became available.  


He has been out of work for the past several weeks since he was last seen here on July 10th. . . . 


Impression:  1.  Tarsal tunnel syndrome;  2.  Chronic right ankle sprain which for the most part has resolved.


Recommendations:  1.  The patient is medically stable;  2.  He has been released to return to his normal occupation.  Therefore, there is no need to consider a retraining process.  


Dr. James noted that the employee suffered a permanent impairment related to his work injury.  He rated the employee’s permanent impairment at 6% of the whole person under the 5th Edition of the AMA Guides to the Evaluation of Permanent Impairment.  


While treating with Dr. James, the employee also began treating with Robert Wheeler, D.C., for his complaints of back pain on June 11, 2000.  The employee treated with Dr. Wheeler intermittently through November of 2000.  Treatment for the employee’s back pain resumed in March, 2001.  In his September 24, 2001 report, Dr. Wheeler noted in pertinent part:  


Mr. Helveston is now seeking vocational retraining by Fed X.  I do not feel that this is an unreasonable request considering that had he not been injured that he would not have lost his job.  It should be noted that Mr. Helveston was a faithful employee of Fed X for many years prior to his injury and subsequent loss of employment.  


Also, Mr. Helveston is currently under my care for an exacerbation of his low back complaints related to this injury and I would have him refrain from work duties like those that he was performing at Fed X, including no lifting over 20 labs, squatting, prolonged sitting, pushing or pulling heavy loads based on his current low back complaints.  Recent MRI findings showed bulging discs at L4 and L5 with annular tears.   


In his October 16, 2001 report, Dr. Wheeler noted:  


Mr. Helveston has been improving steadily this past month. The sciatica seems to have resolved.  The last subjective complaint of sciatica was August 30th.  The patient continues to experience mild constant low back pain which is worse on the left and aggravated with increased activity.  I have reduced his care to once a week.  He is scheduled to receive a reexam this week.


At the request of the employer, the employee was evaluated by Charles A. Simpson, D.C., chiropractic orthopedist, and Thad C. Stanford, M.D., orthopedic surgeon, on July 14, 2001.  Regarding medical stability, the panel opined in their report:


By history, he sustained no significant injury to his lumbar spine.  Dr. James attributed the onset of Mr. Helveston’s low back to postural and gait abnormalities that were secondary to the injury to his leg.  This low back condition has apparently been accepted as being work-injury related.  He is at maximum improvement with respect to any measure of “injury” to his lower back.  

. . . 


Issues of causation and compensation aside, chiropractic care has been effective and necessary for the process of recovery from his pack pain problem.  He appears to have improved in this regard, at least by his statements.  He also appears to have stabilized in his recovery.  


Drs. Simpson and Stanford concluded that in their opinions, no further curative care was required.  In his August 6, 2001 letter to the employer, Dr. Stanford clarified that, in his opinion, no further chiropractic care was reasonable or necessary.  In addition, he opined that there is no permanent impairment related to the employee’s back condition.  


In his November 16, 2001 report, Dr. James wrote:


The patient returns here today and states he is having persistent ankle pain which waxes and wanes.  He stated that they did not rehire him at his job.  I told him frankly that I believe he could return to that level of work and it sounds to me like he has a problem with human resources at his company.  


The patient then stated that he had been treated chiropractically for his low back.  I told the patient I did not believe that we had referred him to the chiropractor and, in fact, we were treating him for his back pain as such.  With regard to payment for the chiropractic care, I think that is something he ought to take up with the Workers’ Compensation Board as I am unable retroactively refer him.  


I have no other treatment to offer this gentleman at this point in time. He will be seen in follow-up on an as-needed basis.  


The employee initially requested reemployment benefits on October 17, 2000.  On November 6, 2000, Workers’ Compensation Technician, Fannie Stoll, sent a letter requesting an explanation why the request for an eligibility evaluation was filed more than 90 days of the date of injury.  In his September 13, 2001 letter, the employee again requested an eligibility evaluation.  On September 24, 2001 Ms. Stoll again requested a letter explaining why the employee’s request was not timely.  


In his October 11, 2001 response, the employee explained his reasons for not requesting an eligibility evaluation within 90 days of his injury.  He explained that he was still in a brace, using crutches when 90 days had passed.  He stated that he was not medically or mentally able to apply for reemployment benefits due to his extreme pain and associated medications.  He asserts he was not aware of his need for reemployment benefits until he received Dr. Wheeler’s September 24, 2001 report (see above).  


In her October 19, 2001 determination, RBA Designee, Mickey Andrew, found unusual and extenuating circumstances existed to excuse the employee’s failure to request within 90 days, and found him entitled to an eligibility evaluation.  The RBA Designee concluded:  


In reviewing your file for what occurred in the first ninety days after you gave your employer notice of your injury, I find that there was no indication that rehabilitation might be needed.  The first indication that you might not be able to return to your job was given in a medical report from Dr. Wheeler, dated September 24, [2001].  Although you had been released for work by Dr. James at an earlier date, that release appears to apply to your ankle injury.  Dr. Wheeler refers to your low back complaints in his September 24th letter.  Ninety days from that date is December 23, 2001.  Your original request is dated [October 17, 2000], with a second request received on [September] 13, 2001. 


Based on the information in your file, I have determined that you have unusual and extenuating circumstances for your late request.  Therefore, I find that you are entitled to an evaluation for reemployment benefits.  


The employer argues that no physician has predicted that the employee’s injury will permanently preclude him from returning to his occupation at time of injury.  Furthermore, the employer argues that the employee has no permanent impairment that will prevent his return to work;  Dr. James rated the employee’s foot condition, but gave him a full release to return to his work at time of injury.  


First, the employee argues there is no right to appeal the RBA’s (or Designee’s) determination regarding referrals for eligibility evaluations.  The employee asserts that AS 23.30/041(c) is mechanical in its operation or function.  The employee argues he meets all the legal criteria for referral for an eligibility evaluation.  The employee requests reasonable and necessary attorney’s fees and costs associated with securing an eligibility evaluation.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(c) provides in pertinent part:  


If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits. The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request. 


Although we find operation of AS 23.30.041(c) is mechanical in nature, we will apply the abuse of discretion standard in our present review. (AS 23.30.041(d)).  The Alaska Supreme Court has stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.” Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).  Additionally, an agency’s failure to properly apply the controlling law may also be considered an abuse of discretion. Manthey v. Collier, 367 P.2d 884 (Alaska 1962).


We agree with the employee that AS 23.30.041(c) is mechanical in nature, and, unlike an eligibility final determination under AS 23.30.041(d), no petition for review is contemplated.  Nonetheless, the Board has allowed petitions for review of compliance with the 90 day requirement.  (See, e.g., Bales v. State of Alaska, AWCB Decision No. 96-0104 (March 12, 1996)).  Accordingly, we conclude we do have authority to review determinations made under AS 23.30.041(c).  


We next look to the requirements under AS 23.30.041(c) for referral for an eligibility evaluation.  First, we find there must be a compensable injury.  The employer accepted compensability of the employee’s crushed foot injury, and the associated back pain from his altered gait (at least initially).  Accordingly, we find there is a compensable injury.  Second there must be a prediction by a physician that an employee may be permanently precluded from his work at time of injury.  We find the language of this requirement sets a rather low threshold.  In his September 24, 2001 opinion, Dr. Wheeler opines that the employee is an appropriate candidate for reemployment benefits.  Based on the employee’s representations at the January 8, 2002 hearing, we find Dr. Wheeler was poised to further clarify his opinion regarding the employee’s need for rehabilitation.
  We conclude there is ample evidence to support a finding that Dr. Wheeler predicts the employee may not permanently be able to return to return to his pre-injury work. 


The employer argues that the employee’s condition is not “permanent” as Dr. Wheeler acknowledges in his October 30, 2001 report that the employee is still improving.  We find the term “may” contemplates a prediction.  As such, we find Dr. Wheeler’s prediction that reemployment benefits are appropriate sufficient to satisfy the requirements of AS 23.30.041(c).  


Reviewing the employee’s October 11, 2001 response explaining his reasons for his untimely request, we find ample reason for the RBA Designee to excuse the 90 day request requirement.  We conclude the RBA Designee did not abuse her discretion finding the employee entitled to an eligibility evaluation.  Whether he actually is eligible remains to be seen.  


The employee seeks an award of attorney’s fees associated with his successful claim for an eligibility evaluation.  AS 23.30.145, provides in pertinent part:


(a)
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded;  the fees may be allowed only on the amount of compensation controverted and awarded.  . . . In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.  


(b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find the employer controverted and otherwise resisted paying the employee benefits, by appealing the RBA Designee’s determination.  We conclude we may award attorney's fees under subsection .145(b).  


Subsection .145(b) requires that the attorney’s fees awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.


We find practice in the Workers' Compensation forum to be contingent upon prevailing upon issues presented to the Board. We find the employee's counsel has practiced in the specialized area of workers' compensation law for over 25 years.  (See, Affidavit of Counsel).  We have previously found $250.00 per hour to be reasonable for Mr. Kalamarides.  (Aleck v. Delvo Plastics, AWCB Decision No. 01-0261 (December 21, 2001)).  In light of Mr. Kalamarides’ expertise and extensive experience, and the contingent nature of workers' compensation practice, we again find $250.00 per hour to be a reasonable hourly rate for Mr. Kalamarides. 


Turning to the present case, we find that the employee prevailed on his claim for an eligibility evaluation.  We are also required to consider the benefits to the employee.  We find reemployment benefits may be presumed to be significant.  (Lipman v. Anchorage School District, AWCB Decision No. 00-0048 (March 10, 2000)).  We find these benefits important to the employee. 


The affidavits reflect total billing hours at 7.20.  We find these hours reasonable and necessary.  In addition, we find an additional 1.50 hours would be reasonable to respond to the employer’s objection to counsel’s original affidavit. We will award a total of $2,175.00 in attorney’s fee (7.2 + 1.5 = 8.7 X $250.00).  


We find Douglas Johnston has in excess of 12 years experience in Workers’ Compensation arena as a paralegal assistant.  (See, Johnston Affidavit).  We have previously found his rate of $100.00 per hour to be reasonable.  (Shaevitz v. Rural Alaska Community Action, AWCB Decision No. 01-0168 (August 28, 2001)).  We likewise find his rate reasonable herein.  We find the itemized 1.1 hours also reasonable.  We will allow for an additional 1 hour for Mr. Johnston’s time needed to prepare his affidavit in reply to the employer’s objection.  We conclude paralegal costs total $210.00 (1 + 1.1 X $100.00).  We find the employer shall pay a total of $2,385.00 for attorney’s fees and costs.


ORDER
1. The RBA Designee did not abuse her discretion finding the employee entitled to an eligibility evaluation.

2. The employer shall pay a total of $2,385.00 for attorney’s fees and costs.


Dated at Anchorage, Alaska this 30th day of January, 2002.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






S. T. Hagedorn, Member







____________________________                                  






Harriet Lawlor, Member

     If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of BILLY R. HELVESTON employee / respondant; v. FEDERAL EXPRESS CORP. (Self-Insured), employer / petitioner; Case No. 199926651; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 30th day of January, 2002.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk

�








� We rely the employee’s counsel, as an officer of the court, that Dr. Wheeler would in fact have so testified.  We have no reason to doubt he would support the employee’s position based on his advocacy in securing the employee’s continued chiropractic treatment.  
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