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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

DAVID H DAVIS, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

KIEWIT CONSTRUCTION COMPANY,

                                                  Employer,

                                                   and 

HARTFORD INSURANCE COMPANY,

                                                  Insurer,

                                                            Defendants.
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          FINAL

          DECISION AND ORDER

        AWCB Case No. 199909004
        AWCB Decision No.  02-0019

         Filed with AWCB Anchorage, Alaska

         January  31, 2002

We heard the employee’s appeal of the RBA Designee’s determination he is ineligible for reemployment benefits at Anchorage, Alaska on January 23, 2002.  Attorney Chancy Croft represented the employee.  Attorney Robert Griffin represented the employer.  We held the record open to receive medical records.  We closed the record when we next met after receiving those medical records on January 30, 2002.


ISSUE
Did the RBA Designee abuse her discretion in finding the employee ineligible for reemployment benefits?


SUMMARY OF THE EVIDENCE
The employee filed a report of occupational injury stating he injured his head and neck on April 14, 1999 while working for the employer as a laborer.  According to the employee, he hit his head on the window of a trackmobile, which had derailed.
  The employer has accepted the compensability of the injury, paying medical benefits and temporary total disability (TTD) benefits.  

On the day of the injury, the employee was treated by an emergency medical technician for swelling and tenderness.
  The employee continued to complain of neck and shoulder pain, as well as headaches, for the next two months.  In June of 1999, J. Michael James, M.D. diagnosed a cervical strain, mild C8-T1 root or lower plexus, and degenerative disc disease.
   On February 28, 2000, the employee began treatment with John Finkenberg, M.D., who diagnosed disc herniations at C4-5 and C5-6 and a slight bulge at C6-7.  Dr. Finkenberg recommended the employee undergo a discectomy with spinal cord decompression and an iliac crest bone graft fusion. 

Lynne Bell, M.D. and Donald Peterson, M.D. examined the employee at the employer’s request on March 31, 2000.  Drs. Bell and Peterson determined the employee’s current condition was not work-related, nor was he a candidate for surgery.
  In a supplemental report dated May 3, 2000, Dr. Finkenberg concluded the employee’s cervical condition resulted from the work injury.  He also noted the employee had complaints in multiple regions of his body.  However, he did not “feel that these have any correlation with his injury or his neck and arm discomforts.”

As a result of the differing medical opinions, Marvin Bloom, M.D. performed a second independent medical evaluation (SIME).  Dr. Bloom concluded the employee’s physical examination was normal, aside from his neck.  According to Dr. Bloom, there was a clear relationship between the employee’s work injury and his current condition, and he recommended the surgery initially suggested by Dr. Finkenberg.

Thereafter, the employee underwent a discectomy and an iliac crest bone graft fusion performed by Dr Finkenberg.  At a follow-up visit in July of 2001, the employee reported low back pain.
  Moreover, Dr. Finkenberg referred the employee for a physical capacity evaluation (PCE), which revealed the employee could not return to work as a General Laborer.
  In his most recent report dated September 4, 2001, Dr. Finkenberg noted intermittent right groin pain, as well as neck and right shoulder pain.  In addition, he determined the employee’s condition was “permanent and stationary.”  After reviewing the PCE findings, Dr. Finkenberg determined the employee could not return to work as a general laborer.  According to Dr. Finkenberg, the employee should be allowed anti-inflammatory medications or mild analgesics on an intermittent basis.  Furthermore, he stated while the employee may require some physical therapy, he would not require additional surgery.  Dr. Finkenberg suggested the employee may require further diagnostic testing in the lumbar region, which may be the source of the right groin pain.
 

On October 9, 2001, RBA Designee Mickey Andrews assigned rehabilitation specialist Alizon White to evaluate the employee’s eligibility for reemployment benefits.  After reviewing the employee’s work history in the ten years prior to his injury, Ms. White forwarded several Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles (SCODDOT) job descriptions to Dr. Finkenberg for his review.  Dr. Finkenberg reviewed SCODDOT job descriptions for Construction Worker I and II (heavy and very heavy), Truck Driver, Light (medium), Glass Installer (medium), Grade Checker (light), Security Guard (light), and Flagger (light).  Dr. Finkenberg did not approve the employee’s return to most of the jobs per the SCODDOT descriptions, including his job at the time of injury.  However, he approved the jobs of Flagger and Security Guard.
  

On December 3, 2001, Ms. White submitted an eligibility report to RBA Douglas  Saltzman.  In her report, Ms. White stated the employee met the specific vocational preparation (SVP) standards for both Flagger
 and Security Guard.
   In addition, she determined there is a viable labor market for both jobs.  Ms. White recommended the employee be found ineligible for reemployment benefits based on Dr. Finkenberg’s approval of the employee’s return to the jobs of Flagger and Security Guard.

On December 18, 2001, RBA Designee Andrews determined the employee is not eligible for reemployment benefits based on Dr. Finkenberg’s approval of his return to two jobs he held in the ten years prior to his work injury.  RBA Designee Andrews noted the employee’s request to delay the evaluation while he obtains a treating physician in Alaska.  However, Ms. Andrews determined Dr. Finkenberg was the employee’s treating physician and surgeon, thus she must consider his responses.  On December 28, 2001, the employee filed a claim to appeal the RBA Designee’s determination. 

On January 9, 2002, Edward Voke, M.D., examined the employee.  Dr. Voke determined the employee was not medically stable.  He also stated the employee would require a rating of the lumbar spine, as well as a cervical spine, upon reaching medical stability.  Dr. Voke concluded the employee would need retraining, as he “will not be able to pursue employment as a common laborer in the future based on the findings noted today.” 

At the hearing, the employee testified he told Dr. Finkenberg about his groin and back complaints, though those complaints were never resolved.  The employee testified when Ms. White contacted him regarding the eligibility evaluation, he had recently relocated to Alaska and did not yet have a treating physician in Alaska.  According to the employee, he suggested Ms. White contact Dr. Finkenberg, though he did not characterize Dr. Finkenberg as his treating physician.  The employee stated when he finally saw Dr. Voke on January 9, 2002, Dr. Voke indicated his condition would improve with additional treatment.  On cross-examination, the employee admitted he had training as a flagger and had worked part-time as a security guard.  At his deposition in August of 2000, the employee testified he took a “flagman” class in February of 2000.
  The employee also testified he worked for Pinkertons as a security guard in 1997 for four or five months.
 

At the hearing, Alizon White testified she determined the jobs of Flagger and Security Guard existed in the market both locally and nationwide by consulting Alaska Career Information System and America’s Job Bank.  Moreover, she contacted nine local employers. On cross-examination, Ms. White admitted she did not inquire whether any of those nine employers would hire the employee.  In addition, Ms. White testified the employee indicated he only performed work as a Flagger in conjunction with other general labor work. 

At the hearing, the employee requested the hearing be remanded to the RBA Designee for redetermination after the employee has been declared medically stable by his current treating physician.  The employee argued his functional capacity should only be assessed after he has reached medically stability, and the RBA Designee’s determination is premature.  The employee also argued his lower back complaints have not been fully addressed.  Finally, the employee argued the rehabilitation specialist did not inquire whether any of the employers she spoke to when investigating the labor market would hire the employee.

The employer argued there is no requirement under AS 23.30.041 that an employee be declared medically stable before a determination of eligibility for reemployment benefits.  The employer emphasized that the employee’s surgeon and treating physician in California released the employee to two job he performed in the ten years prior to his injury.  According to the employer, the RBA Designee did not abuse her discretion in finding the employee ineligible for reemployment benefits.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
A. STANDARD OF REVIEW

Under AS 23.30.041(d), we must uphold a decision of the RBA Designee absent “an abuse of discretion on the administrator’s part.”  The Alaska Supreme Court has stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.” Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).  Additionally, an agency’s failure to properly apply the controlling law may also be considered an abuse of discretion. Manthey v. Collier, 367 P.2d 884 (Alaska 1962).

In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by findings, or the findings are not supported by the evidence...If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) the substantial evidence in light of the whole record.

AS 44.62.570.

On appeal to the courts, our decision reviewing the RBA Designee’s determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  The Board’s concern with meeting that standard on appeal leads it to apply a substantial evidence standard in our review of an RBA Designee’s determination.

Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order...must by upheld.” Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted).

B. ELIGIBILITY FOR REEMPLOYMENT BENEFITS UNDER AS 23.30.041


AS 23.30.041 provides, in part:

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the United States Department of Labor’s, “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles” for:

(1) the employee’s job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s, “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles.”
We now consider whether the RBA Designee’s decision is supported by substantial evidence. See, Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  Substantial evidence is that which a reasonable mind, reviewing the record as a whole, might accept as adequate. Id.  If, in light of the record as a whole, we find the RBA Designee’s decision is not supported by substantial evidence, we will conclude the RBA Designee abused her discretion and remand the matter for reexamination of the record and necessary action.

Determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the hearing.  This practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the hearings.  See, Kelley v. Sonic Cable Television, 3AN 89-6531 CIV (Alaska Ct. of Appeals, February 2, 1991); Quirk v. Anchorage School District, 3AN-90-4509 CIV (Alaska Ct. of Appeals, August 21, 1991).


Nevertheless, our regulation, 8 AAC 45.070(b)(1)(A), states the Board will not consider additional evidence, if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence. See Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999).

In this case, both the employee and Alizon White presented testimonial evidence at the hearing.  We find this proceeding was the first opportunity to offer this testimony.  We also find a medical record by Dr. Voke dated January 9, 2002 was submitted for review.  As the employee did not see Dr. Voke until after the RBA Designee’s November 20, 2001 determination, we find this additional evidence is not barred for a lack of diligence on the part of the parties. 8 AAC 45.070(b)(1)(A).  Accordingly, we conclude we are permitted to consider this new evidence.
The Alaska Supreme Court has consistently held that we must strictly adhere to the requirements of AS 23.30.041(e).  See Moesch v. Anchorage Sand & Gravel, 877 P.2d 763 (Alaska 1994); Konecky v. Camco Wireline, 920 P.2d 277 (Alaska 1996) and Irvine v. Glacier General, 984 P.2d 1103 (Alaska 1999).

We find the jobs of Flagger and Security Guard are two jobs the employee “held or received training for within 10 years before the injury.” AS 23.30.041(e)(2).  We further find the employee has met the SVP for those jobs.  See Hightower v. Unisea, AWCB Decision No. 01-0039 (February 28, 2001).  Moreover, we find rehabilitation specialist Alizon White demonstrated that the jobs of Flagger and Security Guard exist in the labor market.  We note we find no provision in the statute requiring a rehabilitation specialist to determine whether a specific employer would hire an employee. 

Additionally, on November 31, 2001, Dr. Finkenberg, the employee’s surgeon and treating physician in California, released the employee to work as a Flagger and as a Security Guard after reviewing the SCODDOT job descriptions.  We understand the employee is currently treating with Dr. Voke.  However, even considering Dr. Voke’s January 9, 2002 report, we find no evidence to suggest we should remand this matter to the RBA Designee.  Dr. Voke merely indicated the employee “will not be able to pursue employment as a common laborer in the future based on the findings noted today.”  We find this is consistent with Dr. Finkenberg’s prior assessment of the employee’s ability to return to work.  We also note we find Dr. Finkenberg was well aware of the employee’s complaints of low back pain when he released the employee to work in November of 2001.

Furthermore, we find Dr. Voke’s determination that the employee is not medically stable is irrelevant based on the facts in this case.  Indeed, as Dr. Voke indicated to the employee that his condition will improve with treatment, we are hard pressed to understand how the RBA Designee’s reliance on Dr. Finkenberg’s earlier release to work can be considered premature.  

Therefore, based on the above, we find RBA Designee based her determination on substantial evidence, and she did not abuse her discretion in finding the employee ineligible for reemployment benefits.  The employee’s appeal of the RBA Designee’s decision is denied and dismissed. 

ORDER
1. The RBA Designee did not abuse her discretion in finding the employee ineligible for reemployment benefits.

2. The employee’s appeal of the RBA Designee’s decision is denied and dismissed.


Dated at Anchorage, Alaska this 31st  day of January, 2002.
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Marc D. Stemp, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DAVID H DAVIS employee / applicant; v. KIEWIT CONSTRUCTION COMPANY, employer; HARTFORD INSURANCE COMPANY, insurer / defendants; Case No. 199909004; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this   31st  day of January, 2002.

                             

   _________________________________

      




                            Shirley A. DeBose, Clerk
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� Report of Occupational Injury dated 5/9/99.


� American Industrial Care, Inc. record dated 4/14/99.


� Dr. James’s report dated 6/14/99.


� Report by Dr. Bell and Dr. Peterson dated 3/31/00.


� Dr. Finkenberg’s 5/3/00 report.


� Dr. Bloom’s SIME report dated 7/25/00.


� Dr. Finkenberg’s report dated 7/12/01.


� See PCE report dated 7/27/01.


� Dr. Finkenberg’s 9/4/01 report.


� Dr. Finkenberg’s 11/30/01 SCODDOT assessments.


� The SVP for Flagger is 2  - “Beyond a short demonstration up to 30 days.”  DOT Code: 372.667-022.


� The SVP for Security Guard is 3 –  “Over 30 days up to 3 months.” DOT Code: 372.667-034.


� Dr. Voke’s 1/9/02 report.


� Deposition of Employee dated 8/28/00 at pages 11 and 12.


� Id. at pages 40-42.
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