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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

TIBOR  BATHONY, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

STATE OF ALASKA, DEP’T OF

ENVIRONMENTAL CONSERVATION,

                           (Self-insured) Employer,

                                                            Defendant.
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)
        FINAL

          DECISION AND ORDER

        AWCB Case No.  199101174
        AWCB Decision No. 02 - 0020  

         Filed with AWCB Anchorage, Alaska

         on February 1, 2002


We heard the employer’s petition for reconsideration concerning a reduction in the employee’s compensation to reflect his receipt of Social Security Insurance ("SSI") retirement benefits, and to recoup previously-paid permanent partial disability (“PPI”) benefits, in Anchorage, Alaska on January 23, 2002.  Assistant Attorney General Kristin Knudsen represents the Alaska Department of Environmental Conservation ("employer").  The employee represents himself.  At the employee’s request, we agreed to keep the record open until January 30, 2002, to receive his legal memorandum, which we had not yet received through the mail. We closed the record when we met to consider the petition on January 30, 2002.

ISSUES


1.
Is the employer authorized to reduce the employee's permanent total disability (“PTD”) benefit payments under AS 23.30.225(a) to reflect his receipt of SSI retirement benefits, and if so, by what amount?


2.
Shall we authorize the employer to reduce the employee's PTD benefit payments under AS 23.30.155(j) and AS 23.30.225(a) to reflect his past receipt of SSI retirement benefits, and if so, by what amount?


3.
Shall we authorize the employer to reduce the employee's PTD benefit payments under AS 23.30.180 and AS 23.30.155(j) to recoup the lump sum of permanent partial impairment (PPI) benefits paid to him before he was determined to be eligible for permanent total disability benefits?

CASE HISTORY AND SUMMARY OF THE EVIDENCE

While working as an Environmental Specialist for the employer in Juneau, Alaska on January 16, 1991, the employee slipped on ice, injuring his left shoulder and his back.  The employer provided temporary total disability ("TTD”) benefits and medical care.  In September of 1992 the employer also provided a lump-sum payment of $27,000.00 in PPI benefits based on the shoulder injury.  The TTD benefits for the back condition continued until October 31, 1996, when the employer determined he was permanently totally disabled and began providing PTD benefits.  


The employer attempted to obtain information regarding the employee’s receipt of SSI retirement benefits, but the employee resisted disclosing the information.  On or about November 11, 1996, the employer determined that the employee had been receiving a monthly SSI disability benefit of $586.00 since 1985, based on 1985 SSI Administration records, the best evidence available.  The employee persisted his refusal to provide the employer information concerning his receipt of SSI benefits.  


The employer assumed the employee's monthly SSI disability benefits had converted to SSI retirement benefits when the employee reached age 65, on or about August 7, 1990, as required by the Social Security Act.  The employer began offsetting the employee's weekly workers' compensation benefits to reflect his receipt of the SSI retirement benefits, as required under AS 23.30.225(a).  Because it appeared the employee had been receiving SSI retirement benefits since his injury in 1991, the employer calculated there had been an overpayment of workers' compensation benefits amounting to $20,218.38.  Under AS 23.30.155(j) the employer reduced the weekly PTD benefits by 20% to begin recovering this overpayment.


The employee filed an Application for Adjustment of Claim dated April 17, 1997, requesting the Board remove the SSI offset and require the employer to repay him all benefits withheld.  We held a hearing on his application on February 18, 1998.   At the hearing, in response to questioning by the Board members, the employee admitted currently receiving SSI retirement benefits in the approximate amount of $670.00 per month.  He declined to confirm the exact amount, and refused to give any further information on the topic.  Neither the testimony nor the documentary evidence gave a clear history of his monthly payments of either SSI disability benefits or SSI retirement benefits.  The employee contended his SSI benefits are irrelevant to his PTD benefits, and claimed to be in bankruptcy and financial crisis.  


At the February 18, 1998 hearing, the employer requested we confirm their offset for SSI retirement benefits and the related overpayment of $20,218.38, require the employee to release his SSI records, and order an additional 20% offset reduction of the ongoing PTD benefits to enable the employer to begin recouping the $27,000.00 PPI benefit overpayment, together with an adjustment for inflation.  


At the conclusion of the February 18, 1998 hearing, we ruled information concerning the employee's receipt of SSI retirement benefits would be relevant under AS 23.30.225(a) to his weekly PTD benefit amount.  We ordered the employer to prepare and send to the employee a release for the records of his receipt of SSI benefits by February 25, 1998.  We ordered the employee to sign and return the release to the employer by March 5, 1998.


On February 25, 1998 we received a faxed copy of a letter dated February 21, 1998, from the employee to "Manager of System of Records; Director, Office of Public Inquiries, SSI Administration, 2901 3rd Ave., Seattle, WA 98121".  In this letter the employee requested verification and release of several items, and requested a statement of "the amount of money I am receiving as SSI Disability payment for which a claim has been filed under 42 USC 401-433 for an accident which happened on Jan. 1991 in Juneau, Alaska", "monthly supplemental Social Sec. Income, if any", and "information about benefits/payments I received other than regular Soc. Sec. benefits from Jan. 1991 to Febr. 1998".  The employee's release failed to authorize the SSI Administration to produce any records concerning SSI retirement benefits.  The employee never responded to the employer's release request.  


We closed the record to examine this case at our next regularly scheduled hearing date, March 17, 1998.   In light of the employee’s testimony and his pointed refusal to cooperate with discovery of his SSI records, the record of over $47,000.00 in overpayments, and records showing the employee possessed substantial assets, we issued a decision on March 18, 1998,
 ordering the following:


ORDER

1.
The employee shall contact the employer's attorney 
to arrange to sign a release concerning any benefits he has received since January 16, 1991.  The employee shall return 
the signed release to the employer within 21 days of the issuance of this order.  The employer shall secure, and file with us, the SSI records at the earliest possible date.  


2.  
The employer shall reduce the employee's weekly permanent total disability benefit amount by 60% under AS 23.30.155(j) in recovery of overpaid benefits, pending receipt of the employee's SSI benefit records. 


3.  
We retain jurisdiction over these issues to resolve any disputes which might arise, and to make a final determination of the total overpayment of benefits, and the appropriate weekly benefit reduction.  


On April 2, 1998 the Alaska Workers' Compensation Division office in Fairbanks received through the mail a letter from the employee responding to the decision and order, asserting that his SSI benefits were relevant to his workers' compensation benefits, denying any overpayment of workers' compensation benefits, claiming we were involved in a felonious conspiracy, and claiming he was now represented by William Carlson, Attorney at Law, who was requesting a change of venue to Washington state.  We received no entry of appearance from Mr. Carlson.


On April 16, 1998 we received through the mail a Reconsideration Request from the employee, dated April 10, 1998.  In the Reconsideration Request the employee argued we had misinterpreted AS 23.30.225 to require an offset of SSI retirement benefits from his compensation benefits.  He gave no further information concerning his SSI retirement benefits.  He requested a 90-day stay of our decision and order while he secures an attorney, or else a reduction of the offset to 20%.  Because the employee did not file his Request for Reconsideration within the 15-day time limit provided at AS 44.62.540(a), we denied the reconsideration request.  


Our decision of March 18, 1998 gave the employee 21 days to comply with the release order.  This deadline passed on April 8, 1998.  The record did not reflect that the employee contacted the employer's attorney, nor that the employee signed a release concerning the SSI retirement benefits.  In our March 18, 1998 decision we retained jurisdiction to resolve disputes and to make a final determination of the total overpayment of benefits and the appropriate weekly benefit reduction.  Accordingly, we closed the record to consider this dispute when we next met, April 21, 1998.  On April 22, 1998, we issued a decision and order
 in which we found the employee was not credible, had not been candid with us, and had willfully refused to release the SSI retirement benefit records, as ordered.  We found the employee’s actions had created an overpayment of benefits.  We ordered:

ORDER


1.
The employee's claim, requesting the removal of an SSI retirement benefit offset and the repayment to him of all benefits previously withheld, is denied and dismissed. 


2.
The employee shall provide the employer a release for any SSI retirement benefits he has received since January 16, 1991. 


3.
The employer shall recalculate the employee's weekly PTD benefit amount, taking an offset under AS 23.30.225(a) based on a monthly SSI retirement benefit of $670.00.  


4.
The employer shall reduce the employee's weekly permanent total disability benefit amount by 60% under AS 23.30.155(j) in recovery of overpaid benefits.

5.
We retain jurisdiction over these issues under AS 23.30.130 to resolve any disputes which might arise, and to revise our determination of the total overpayment of benefits and the appropriate weekly benefit reduction under AS 23.30.155(j). 


The employee appealed our April 22, 1998 decision and order to the Alaska Superior Court, First Judicial District on June 15, 1998.   Before the superior court, the employee raised the defense of estoppel.  He claimed that, when purchasing his home, he relied on a letter from his employer’s insurance adjuster, dated March 29, 1994, confirming his indefinite entitlement to TTD benefits in the amount of $495.80 per week.  The employee asserted he was impoverished, in bankruptcy over medical bills, and possessing very limited income.   

On September 10, 1998, the employee requested the superior court for a stay of our decision and order, arguing the offset would cause him irreparable harm because he would be unable to pay for his medical expenses and his living expenses.  With the stay request, he filed a copy of a July 20, 1998 letter from the Social Security Administration, which reported the employee was receiving  $1067.70 in SSA retirement benefits per month ($1023.00, after deductions) from December 1996 through November 1997; and receiving $1090.00 in SSA retirement benefits per month ($1046.00, after deductions) from December 1997 through the date of the letter.


In an Order on September 24, 1999,
 the Hon. Thomas Jahnke affirmed that the employee’s PTD benefits are subject to offset for SSI retirement benefits, and for previously paid PPI benefits.  Judge Jahnke also affirmed our calculation of the reduction of the offset to the employee's PTD, based on the employee's hearing testimony concerning the amount of SSI retirement benefits he receives.  The judge remanded the case to us to consider the issue of estoppel, and to determine whether 60 percent is an appropriate offset under AS 23.30.155(j), considering the employee’s resources and other circumstances.


After protracted settlement negotiations between the parties failed, we set the remanded issues for hearing before us on April 25, 2001.  The employee sent a letter, dated April 10, 2001, declining to appear for the hearing.  In the hearing, we granted the employer’s request to accept late filings by the parties.  On April 27, 2001, we received a letter and attachments from the employee, dated April 20, 2001, in which he argued his case.


At the hearing, adjuster Murlene Wilkes testified that she handled State claims from 1992 through 1995, and dealt with the employee many times during that period.  She believes she attempted to obtain SSI information from the employee since 1993, but her first letter on the topic was dated February 22, 1995, in which she asked him to confirm whether or not he was receiving SSI benefits.  She testified the employee systematically resisted disclosing information about his SSI retirement benefits, and she never received an initial entitlement letter from the Social Security Administration.


At the hearing, State Risk Manager Betty Johnson testified she was formerly a Workers' Compensation Officer.  She testified that she explained to the employee in 1992 that his workers' compensation benefits would be offset for his SSI benefits. 


At the hearing, Bernadette Blankenship testified she is a Retirement Representative with the state Division of Retirement and Benefits, and had been subpoenaed as a witness and records custodian.  She testified the employee and his wife, Barbara Bathony, are "Tier I" employee's, who have free, comprehensive medical insurance for the rest of their retirements.  She testified the employee's wife receives $1,959.75 per month in Public Employee's Retirement System ("PERS") benefits per month, and $1,097.06 in Supplemental Benefits System annuity payments per month.  She testified the employee receives $296.03 per month in PERS benefits.  


The attachments to the employee's deposition indicated the employee purchased his home on February 26, 1993 for $50,000.00 down, with a $200,000.00 mortgage.  The house is now assessed for tax purposes at $294,000.00.  In an August 12, 1998 financial statement filed under oath with the Alaska Superior Court, the employee indicated the mortgage was then $180,000.00, with a payment of $980.00 per month.  In his deposition, the employee testified he purchased the house after getting statements from his adjuster to verify his income for the mortgage.
  He has a house cleaning woman and a yard boy working for him intermittently.
  He has been farming through the 1990's, and presently has an orchard with over 150 different kinds of trees.
  He raised chickens and ducks in the 1990's, but has discontinued those.
  He also raises a variety of vegetables and flowers.
  He hires help to work on the farming.
  When questioned in his deposition why he failed to list his home as an asset in the August 12, 1998 financial statement filed under oath with the Alaska Superior Court, he responded that he considered that information irrelevant.
  The employee testified he had been on the board of directors of Early California Foods, and had been paid a "couple hundred thousand dollars" at retirement.
 

 
In his April 10, 2000 letter, the employee argued a cost of living adjustment should be paid retroactively to him, based on his residency in Redman, Washington.  He argued AS 23.30.225(b) limits offsets for SSA benefits to offsets for receipt of SSA disability benefits.  He contended the deductions taken by the employer were not justified, and were excessive.


In the hearing, and in its brief, the employer argued that estoppel (implied waiver, equitable estoppel, and quasi-estoppel) is not applicable because the record indicates the employee purchased his home in February 1993, one year before the letter on which he claimed to rely.  It also pointed out the employee was notified of the offset provisions regarding SSI benefits from the inception of his claim, as that issue was specifically explained in the "Workers' Compensation and You" brochure he received at that time.  It argued the employer has long attempted to sort out the SSI benefit offset, and it asserted the PPI offset as soon as the employee was eligible for PTD benefits in 1996 (which is when the right would accrue to the employer).


The employer argued the employee is not credible, that he misrepresented his assets and income, and that he can readily withstand an offset to repay the benefits to the employer.  The employer asserted it has recouped the SSI-related overpayment, and all but $13,300.88 of the PPI overpayment., and that it voluntarily reduced its total offset to 25 percent in March 23, 2000, pending this hearing.  The employer now requests a total offset of 30 percent, plus one-half of any cost of living increases to the SSI retirement benefits.


In our decision and order on May 8, 2001,
 We found the employee was not credible, and that he possessed substantial financial assets.  We considered and dismissed the employee’s claim that the employer should be estopped from recouping its overpayment. We ordered the release of the information concerning the history of the payment of his SSI retirement benefits.  We also specifically ordered release of his initial entitlement to SSI retirement benefits, the relevant evidence under 8 AAC 45.225(a)(2).  We ordered the employee to sign a release for his SSI retirement benefit records within 10 days of service, or to have his workers’ compensation benefits suspended, and potentially forfeited, under AS 23.30.108(b).  


The employee signed the SSI record release on May 12, 2001.   However, he also mailed several petitions for reconsideration.  In a decision and order on June 6, 2001,
 we considered the merits of the employee's arguments for reconsideration.  We found the superior court's order concerning the employer's right to an offset was the controlling law of the case, and denied the employee's petition.  In a decision and order on August 8, 2001,
 we again denied reconsideration, and concluded that our May 8, 2001 decision and order was final. 


We received a letter dated September 17, 2001 from the employee, enclosing an August 27, 2001 statement from the SSA, indicating the employee was receiving $1171.30 per month in SSI retirement benefits as of July 2001.  Because the SSA statement did not address the employee's initial entitlement amount, we waited another month for additional information from the SSA.  However, no additional information was filed.


Under our broad discovery powers at AS 23.30.135, we directly approached the SSA, requesting release of this information.  On October 17, 2001, we received the information requested from Don Lawson of the Disability Programs and Systems Team, Center for Operations & Programs, Social Security Administration Seattle Region.  Mr. Lawson is the SSA staff person overseeing "reverse offsets" (i.e. the interaction between SSI and workers' compensation benefits) for the states within the Seattle Region of the SSA.  Mr. Lawson reported that the employee began receiving SSI retirement benefits, effective August 1990, with an initial entitlement $717.60 per month, before deductions.  We waited yet another month for any additional SSI information to be submitted by the parties, but no additional records were filed.


On our own motion, on November 14, 2001, we met to consider modification of our May 8, 2001 decision and order based on the newly-acquired evidence.  In a decision and order on November 19, 2001,
 we issued an interlocutory order to permit the parties to accurately adjust the employee's compensation rate, based on the employee's initial entitlement to SSI retirement benefits, and to recalculate any overpayments, scheduling a hearing on these issue on January 23, 2002. 


The employer petitioned for reconsideration on December 4, 2001.  In a decision and order on December 7, 2001,
 we agreed to reconsider the applicability of 8 AAC 45.225(a)(2) to the employee's claim in our hearing on January 23, 2002. 


In the hearing on January 23, 2002, the employee appeared by teleconference.  He argued there could be no retroactive reduction of his benefits.  He asserted he had mailed a memorandum for the hearing a few days earlier, and we agreed to hold the record open for one week, until January 30, 2002, to receive the memorandum.  


The employee asserted he was calling from a hospital, and that he was undergoing medical procedures and needed to terminate the hearing.  The employer attempted to question him about these assertions, but the employee hung up the telephone.  Because the board panel chairman had one of the Workers’ Compensation staff contact the employee by telephone at his home immediately before the hearing to confirm the time of the hearing and the appropriate telephone number to call, we found the employee’s assertions were not credible.  We instructed the employer to proceed with the hearing.


In the hearing, the employer noted evidence in the record indicating the employee was receiving SSI retirement benefits in the amount of $717.60 per month in 1990, before his work injury, $1,067.70 per month as of December 1996, and $1,090.00 per month beginning December 1997.  


The employer argued in the hearing, and in its brief, that the SSI offset to his PTD compensation rate should be calculated base on the changing rates of SSI benefits.  Although our regulation at 8 AAC 45.225(a) requires the offset to be calculated using the initial SSI entitlement, this regulation was not adopted until 1999, and cannot be applied retroactively to the employee’s claim without violating AS 44.62.240.  


If the employee’s compensation reduction is calculated based on the changing amounts of the employee’s SSI retirement benefits, the employer calculated the remaining PTD overpayment to be $15,496.42 and the PPI overpayment to be $9,516.41, totaling $26,012.83.  If the initial SSI entitlement is used, the employer calculated the remaining PTD overpayment to be $5,145.76 and the PPI overpayment to be $9,516.41, totaling $14,661.57.  


The employer requested us to calculate the SSI offset using the changing amounts of SSI benefits, and that it should be permitted to recoup $26,012.83.  It requested that we order the employee to disclose any increases in his SSI retirement benefits.  It requested to be allowed to reduce the employee’s compensation by 50 percent under AS 23.30.155(j) until the full amount is recouped.


The employee's memorandum did not arrive by January 30, 2002.
  Accordingly, we closed the record on that date to decide the case.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. COMPENSATION RATE UNDER REDUCTION UNDER


AS 23.30.225(a) FOR THE RECEIPT OF SSI RETIREMENT BENEFITS 

AS 23.30.225 provides, in part:

(a)  When periodic retirement or survivors' benefits are payable under 42 U.S. 401‑433 (Title II, SSI Act), the weekly compensation provided for in this chapter shall be reduced by an amount equal as nearly as practicable to one‑half of the federal periodic benefits for a given week.


Our procedural regulation at 8 AAC 45.225(a) provides, in part:

(a)  An employer may reduce an employee's or beneficiary's weekly compensation under AS 23.30.225(a) by


(1)
getting a copy of the Social Security Administration's award letter showing the 


(A)
employee or beneficiary is being paid retirement or survivor's benefits;


(B)
amount, month, and year of the initial entitlement; and


(C)
amount, month, and year of each dependent's entitlement;


(2)
computing the reduction using the employee's or beneficiary's initial Social Security entitlement, and excluding any cost-of-living adjustments . . . .


The statute at AS 23.30.225(a) is explicit and mandatory: the weekly compensation "shall be reduced."  The record is clear that the employee has been receiving SSI retirement benefits, and by operation of law the employer is to reduce the weekly benefit payment by one-half of the SSI retirement benefit attributable to that week.  


Our regulation cited above requires us to base the reduction/offset to be calculated based on the employee's initial entitlement to SSI retirement benefits.  This regulation took effect on July 2, 1998, and we have consistently followed its procedure since.
  However, in  one earlier case, in 1977, we interpreted AS 23.30.225(a) to require an ongoing adjustment of the weekly benefit to reflect the changing levels of SSI retirement benefits received.
  Because there is inconsistent past interpretation of how to apply AS 23.30.225(a), under the Alaska Administrative Procedure Act 8 AAC 45.225(a) is not retroactively binding.
 


Nevertheless, the Alaska Supreme Court (in the context of SSI disability benefits) determined in Underwater Construction, Inc. v. Shirley,
 that AS 23.30.225 and the Social Security Act at 42 U.S.C. §424 are not in pari materia, and cannot to be construed together.  In other words, there is at best a rough fit between the federal benefits and our state's workers' compensation offset provisions.  For example, workers' compensation benefits are paid on a two-week cycle, instead of the monthly cycle of SSI benefits, and the two cycles do not mesh within any given year.  By force of circumstances, we must determine a reduction by one‑half of the federal periodic benefits for a given week, "as nearly as practicable."
  


In our February 19, 1982 decision and order in Stanley v. Wright-Schuchart Harbor,
 we interpreted the parallel SSI disability offset provision at AS 23.30.225(b) to require a fixed offset to be calculated using the SSI disability benefit initial entitlement.  The full Alaska Workers' Compensation Board later incorporated this interpretation into 8 AAC 45.225(b), effective July 2, 1998.  The Board affirmed the same interpretation for AS 23.30.225(a), incorporating that interpretation in 8 AAC 45.225(a), effective the same date.  


Although the regulation 8 AAC 45.225(a) is not retroactively binding, we find the Board’s interpretation of AS 23.30.225(a), as reflected in that regulation, is persuasive.  The plain language of the statute reflects a legislative intent to provide a partial offset, limiting the total benefits received by the injured worker.
  However, it is not at all clear that the Alaska legislature intended to vitiate the cost-of-living adjustments provided by the SSA to long-term recipients of SSA retirement benefits.  In the case of injured workers receiving PTD benefits, such an interpretation would seem to contradict the interpretive guidance provided by the Alaska Supreme Court in Peck v. Alaska Aeronautical, Inc.
  Accordingly, we direct the employer to use the employee’s SSI retirement benefit initial entitlement, $717.60 per month, to calculate the reduction to his PTD benefits under AS 23.30.225(a).
  

II.
RECOVERY OF THE OVERPAYMENT RELATED TO SSI BENEFITS 

            Recovery of the overpayment of benefits is authorized under AS 23.30.155(j), which provides: 

If an employer has made advance payments or overpayment of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.


As noted above, the employee’s initial SSI retirement benefit initial amount of $717.60 per month should be used to calculate the reduction to his compensation rate under AS 23.30.225(a), retroactive to his date of injury.  We reviewed the employer’s calculations concerning the overpayment resulting from this compensation rate offset, and find them accurate.  We find the employee was overpaid $5,145.76 in TTD and PTD benefits combined.  We conclude the employer is entitled to recoup this amount under AS 23.30.155(j).


III.
RECOVERY OF PPI BENEFITS UNDER AS 23.30.180
            AS 23.30.180 provides, in part:

If a permanent partial disability award has been made before a permanent total disability determination, permanent total disability benefits must be reduced by the amount of the permanent partial disability award, adjusted for inflation, in a manner determined by the board. . . .


The employee received $27,000.00 in a lump sum for PPI benefits for his 1991 injury, before he was determined to be permanently totally disabled and provided with continuing PTD benefits.  Under the plain terms of AS 23.30.180, we must treat the PPI benefits as an overpayment, and PTD benefits must be reduced to enable the employer to recover that overpayment. 


Recovery of overpayment of these benefits is also governed by AS 23.30.155(j).  Pursuant to our orders, the employer has been withholding PTD benefits, leaving a balance of $9,516.41 in PPI benefits still overpaid.  We conclude, under AS 23.30.180 and AS 23.30.155(j), the employer is entitled to recoup this amount.


IV.
WITHHOLDING AUTHORIZED FOR RECOVERY OF THE 



OVERPAYMENT OF TTD,  PTD, AND PPI BENEFITS

Based on our reasoning and calculations above, we find the employer has overpaid the employee a total of $14,661.57 in a combination of TTD, PTD, and PPI benefits.  AS 23.30.155(j) authorizes us to approve withholding of more than 20 percent of each installment of compensation.  


In each of our decisions, we found the employee not credible.  We find the employee induced the employer to overpay benefits through failing to disclose information concerning his receipt of SSI retirement benefits, and we find he exacerbated and preserved that overpayment by persistent dissembling and refusal to comply with discovery orders.  We find the employee has substantial assets.
 


In Green v. Kake Tribal Corp.,
 the Alaska Supreme Court recognized that an overpayment of compensation is essentially a prepayment of compensation, affirmed our broad discretion to determine the rate of recoupment, and approved in that case a 100% reduction of benefits.  In the instant case, we find the employee intentionally induced the employer to overpay his TTD and PTD benefits.  In accord with AS 23.30.180, we find his PPI benefits must be offset against future PTD benefits.  We find the employee has been essentially prepaid a total of $14,661.57.  We find a remedy equivalent to that employed in Green is appropriate.  Considering these factors, we direct the employer to withhold 100 percent of the employee’s PTD benefits until it has fully recouped the $14,661.57 overpayment.

ORDER


1.
Under AS 23.30225(a), the employer shall reduce the employee’s compensation rate, based on the employee’s initial SSI retirement benefit entitlement amount, of $717.60 per month.


2.
Under AS 23.30.155(j), we direct the employer to withhold 100 percent of the employee’s PTD benefits until it has fully recouped $14,661.57 in overpaid compensation.


Dated at Anchorage, Alaska this     day of February, 2002.






ALASKA WORKERS' COMPENSATION BOARD






__________________________________________                                  





William Walters, Designated Chairman






__________________________________________






Marc Stemp, Member






__________________________________________






John Abshire, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Tibor Bathony, employee / respondent; v. State of Alaska, Department of Environmental Conservation, self insured employer / petitioner; Case No. 9101174; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this     day of February, 2002.

                            




_________________________________

      






Shirley A. DeBose, Clerk
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