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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

JOHN B. SHELEY, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

CITY OF UNALASKA, 

                                                  Employer,

                                                   and 

FREMONT INDUSTRIAL INDEMNITY COMPANY,

                                                  Insurer,

                                                            Defendants.
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          FINAL DECISION AND ORDER

        AWCB Case No.  200024658
        AWCB Decision No. 02-0025 

         Filed with AWCB Anchorage, Alaska

         on February 8, 2002


We heard the employee's appeal of the Reemployment Benefits Administrator ("RBA") decision denying eligibility for reemployment benefits in Anchorage, Alaska on February 7, 2002, on the basis of the written record.  The employee represented himself.  Adjuster Sharon Arbuckle represented the employer and insurer ("employer").  We closed the record at the conclusion of the hearing on February 7, 2002.  We dismissed his appeal without prejudice.  We here memorialize our action.

ISSUES

1.
Did the RBA abuse his discretion in determining the employee not eligible for reemployment benefits under AS 23.30.041(e)? 


2.
Shall we dismiss the employee's claim, without prejudice, under 8 AAC 45.070(f)?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE


The employee injured his back when he slipped on ice while moving traffic cones and barricades, working as an electrical lineman for the employer on November 29, 2000.  He was seen by a physician’s assistant and then by Ronald Berry, M.D.  A magnetic resonance imaging (“MRI”) study revealed spinal stenosis.  The employee was released to part-time, restricted capacity work.  The employee was unable to continue his work, and the employer provided temporary total disability (“TTD”) benefits, beginning February 7, 2001.


The employee developed persistent radicular symptoms, and he was referred to orthopedic surgeon Thomas Vasileff, M.D. on March 13, 2001.  Dr. Vasileff diagnosed stenosis at two levels of the spine, and recommended conservative treatment, including pool exercise therapy, and epidural steroid injections.  At the request of Dr. Vasileff, the employee was evaluated by Michael Gevaert, M.D., on July 26, 2001.  Dr. Gevaert rated the employee with a five- percent whole-person permanent partial impairment (“PPI”) under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Edition.  Dr. Gevaert determined the employee would not have the physical capacity to return to his work with the employer, and recommended he seek vocational rehabilitation.


The employee requested reemployment benefits in a letter dated August 27, 2001.  On October 2, 2001, the RBA assigned the employee to rehabilitation specialist Robert Sullivan, for an eligibility evaluation for those benefits.


Mr. Sullivan filed an Eligibility Report date December 11, 2001.  Based on an interview with the employee, Mr. Sullivan’s report discussed his work history for the ten years preceding his injury, identifying the following jobs as described in the U.S. Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" (“SCODDOT”): Line Repairer from 1993 through 2000 and a short period in 2001; Safety Inspector from 2000 to 2001; Inspector, Electric from 1992 through 1993; and Electrician from 1990 through 1992.  Mr. Sullivan contacted Dr. Gevaert to review those position descriptions.  In a response on November 16, 2001, Dr. Gevaert approved the employee’s return to medium duty work, and approved the job descriptions for Line Repairer; Inspector, Electric; and Lineman.  Based on Dr. Gevaert’s release of the employee to the positions, Mr. Sullivan recommended the employee be found not eligible for reemployment benefits.


The RBA reviewed the eligibility report and issued a decision on December 28, 2001, finding the employee not eligible for reemployment benefits under AS 23.30.041(e)(2) because Dr. Gevaert had approved his return to positions he held in the past ten years.  The employee filed an appeal of the RBA determination in a letter dated December 18 [sic], 2001July 7, 1999.  The appeal was scheduled for a hearing on February 7, 2002. 


On January 29, 2002, the employee filed a Withdrawal of Request for Appeal, dated January 28, 2002.  In the Withdrawal, he asserted he does not have the physical capacity to return to his job as a lineman for the employer, but agreed the work he did nine years ago required much less effort.  He indicated that if Dr. Gevaert’s opinion was based on the job he did nine years ago, it would be a waste of time for us to hear his appeal.  


At the hearing on February 7, 2002, the employee testified he headed a crew as an electrical inspector in Washington D.C., during 1992 and 1993, taking inventory of a federal building’s electrical system and room space.  He agreed he could still perform that work.  He testified he did not understand that the RBA denial had been based on work he had performed during the ten years before his injury.


We closed the record when we met to consider this appeal on February 7, 2002.  Based on the employee’s testimony and our review of the record, we here dismiss his appeal without prejudice.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
ORAL STIPULATION 


AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .


Our regulations at 8 AAC 45.050(f) provides, in part:



(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, or to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. 



(2)
Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. . . .



(4)
The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .


We interpret 8 AAC 45.050(f)(1) to authorize the award of benefits or the dismissal of claims or parties, based on the stipulation of the parties.
  We note the employee orally agreed at the hearing that he could return to at least one of the jobs he held in the ten years before the hearing.  Although the employee clearly was abandoning his appeal, he was not specifically waiving any future benefits.  Consequently, the provisions of AS 23.30.012 do not apply, and a compromise and release (C&R) agreement is not necessary.  Accordingly, we will consider this as an oral stipulation of the parties under 8 AAC 45.050(f)(1), and will consider dismissing his appeal without prejudice. 


Based on our review of the record, and on the parties' stipulation of the facts regarding this case, we will exercise our discretion to resolve the remaining issue in this claim, and issue an order in accord with 8 AAC 45.050(f), AS 23.30.260, and AS 23.30.145(b).  This order will bind the parties to the terms of the stipulations contained in their joint petition, in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change the benefits awarded, they must file a claim or petition with us to request modification of this decision and order under AS 23.30.130. 


II.
STANDARD OF REVIEW

Under AS 23.30.041(d), we must uphold a decision of the RBA absent "an abuse of discretion on the administrator's part."  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion. 
 


In the Administrative Procedure Act the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.
  


On appeal to the courts, our decision reviewing the RBA's determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. 


Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."
 


III.
ELIGIBILITY FOR REEMPLOYMENT BENEFITS

AS 23.30.041 provides, in part:

    
(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United 
States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for:



(1)  the employee's job at the time of injury; or



(2)  other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury ....

 
The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the review hearings.
  Nevertheless, under 8 AAC 45.070(b)(1)(A), we are precluded from considering additional evidence if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.

 


After allowing the parties to enter their evidence, we review it and the evidence before the RBA to assess whether the RBA's decision was supported by substantial evidence and therefore reasonable.
  If, in light of all the evidence, we find the RBA's decision is not supported by substantial evidence, we conclude that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action. 


The law explicitly requires us to use the SCODDOT descriptions.
  By the preponderance of the evidence available to us, we find Dr. Gevaert’s records restrict him to medium work, as defined in the SCODDOT.   Based on our review of the record, we find Dr. Gevaert’s approval of the employee’s return to three of the positions in which he worked during the last ten years is substantial evidence 


Although the employee disputes his ability to return to his work as a lineman, he does not dispute that he can work in a job he held nine years ago.
  Physical capacity to return to any of the jobs held during the ten-year period before his injury would still make him ineligible under AS 23.30.041(e)(2).
  


By the preponderance of the available evidence, we find substantial evidence to support the RBA determination the employee can return to one or more positions he worked during the ten years preceding his injury, rendering the employee ineligible under the criteria of AS 23.30.041(e)(2).  We conclude there is no abuse of discretion in this eligibility decision, and no basis on which to overturn the RBA's denial of reemployment benefits.   We find the record is consistent with the oral stipulation of the parties.  Accordingly, we will dismiss the appeal without prejudice, based on the oral stipulation of the parties.

ORDER


1.
The employee’s appeal of the RBA determination is dismissed, without prejudice, under 8 AAC 45.070(f)(2).


2.
The Reemployment Benefits Administrator's December 28, 2002 determination finding the employee not eligible for reemployment benefits is affirmed under AS 23.30.041(e).


Dated at Anchorage, Alaska this 8th day of February, 2002.




     ALASKA WORKERS' COMPENSATION BOARD







____________________________                                





     
William Walters, Designated Chairman







____________________________                                






Philip E. Ulmer, Member







____________________________                                  






Andrew Piekarski, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOHN B. SHELEY employee / applicant; v. CITY OF UNALASKA, employer; FREMONT INDUSTRIAL INDEMNITY COMPANY, insurer / defendants; Case No. 200024658; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th day of February, 2002.

                             

   _________________________________

      






Marie Jankowski, Clerk
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