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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

SCOTT R. HEFT, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

AREA WIDE TOWING AND RECOVERY SERVICE, INC.,

                                                  Employer,

                                                   v.

AMERICAN HOME ASSURANCE COMPANY,

                                                  Insurance Companyr,

                                                            Defendants.
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        FINAL

          DECISION AND ORDER

        AWCB Case No.  200028868
        AWCB Decision No. 02- 0031 

         Filed with AWCB Anchorage, Alaska

         February   21, 2002


On February 6, 2002, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for penalties and interest.  The Board also heard the employer’s request that the American Home Assurance Company (“American Home”) provide insurance coverage.  The employee appeared at the hearing pro se.           John Saffert treasurer of Area Wide Towing appeared on behalf of the employer.  Adjuster Bob Jackson of Wilton Adjusting Services appeared on behalf of American Home.  The Board initially closed the record at the conclusion of the hearing, but reopened it on February 14, 2002 to conduct an internal investigation into this matter.  After receiving the results of this internal investigation, the Board again closed the record on February 19, 2002, the day it next to deliberate.

ISSUES

1. Is the employee entitled to a penalty on late payments?

2. Is the employee entitled to interest?

3. Is American Home responsible for providing insurance coverage in this matter?

SUMMARY OF THE EVIDENCE


The employee was injured in the course and scope of his employment on April 1, 2000.  While working with a grinding wheel, a piece of stone broke and lacerated his left wrist.  The employee treated at Alaska Regional Hospital.  The employee suffered no compensable lost time from work.  He incurred the following medical bills related to this injury: $468 from Alaska Regional Hospital; $43.64 from Imaging Specialists of Alaska; and $302.82 from Denali Emergency Medical Associates.  All parties agree that these bills were paid late by the employer.  

  
The employer purchased Workers’ Compensation Insurance Policy No. WC 6039235 (“Policy”) from American Home in 1999.  The effective dates of the Policy ran from April 7, 1999 to April 7 2000.  The employer sought to have American Home assume its defense or make payments to the employee under the terms of the Policy.  American Home controverted the employee’s claim on November 12, 2001, asserting that “there was no coverage for Area Wide Towing at the time of [the employee’s] injury.  The [workers’ compensation] policy was canceled effective 02/12/00 for non-payment of premium.”


The Board’s file reveals detailed information regarding the employer’s Policy.  The Policy Detail screen from the Board’s computer system indicates that the Policy cancellation notice was never received by the Board and was never noted as “canceled” by the Board.  Accordingly, on November 20, 2001, Workers’ Compensation Officer Joireen Cohen of the Board advised American Home:

In accordance with our telephone conversation of today, the Board has no record that a notice of cancellation as referred to in your controversion was ever filed with the Board… If the insurer intends to continue a controversion in this case based upon their cancellation of the policy with area wide towing, Inc., please provide proof the board received such notice of cancellation.


American Home submitted several documents in support of its assertion that it canceled the employer’s policy prior to the employee’s injury, for lack of premium payment.  There is a December 7, 2001 letter from Dottie Silverman, Director of Accounting for American International Companies, stating that “a non-payment notice was mailed to Area Wide Towing Inc. (Policy 6039235) [o]n 1/17/2000.  A copy was also sent to the broker – Business Insurance Associates.  We have proof of mailing certification from our post office that all mailings were made.”


American Home also submitted screenprints of policy data reported electronically through the WCPOL inquiry system.  The first screenprint has an issue date of February 24, 2000 and a reporting date of February 26, 2000 and it indicates that the employer’s policy was canceled for nonpayment of premium.  The second screenprint has an issue date of March 20, 2000 and a reporting date of March 26, 2000.  American Home did not, however, produce any evidence – such as a certified receipt -- that the Board received its notice of termination of the employer’s policy.


On February 14, 2002, the Board, acting under the authority of AS 23.30.135, reopened the record to conduct an internal investigation to determine if American Home’s notice of termination had been received by the Board and not recorded.  At the request of the Designated Chair, Michael P. Monagle, Workers’ Compensation Officer II conducted a hand search of the official records in Juneau.  He searched for the periods January 12, 2000 through January 24, 2000 and from February 18, 2000 through February 29, 2000.  The January dates were selected based on the certificate of mailing provided by American Home, which indicated that a certified letter was sent to the employer regarding cancellation of the Policy on January 17, 2000.  The February dates were selected based on the WCPOL Inquiry System dates, which indicated that the Policy was canceled on February 24, 2000.  Mr. Monagle submitted an affidavit stating:

I attest that on this date I searched the proof of coverage (POC) documents on file with the Division [of Workers’ Compensation] for evidence of a cancellation of policy filing for the above referenced employer, as required by AS 23.30.085, for American Home Assurance Company, for American Home Assurance Company, Policy No. WC6039235.  Having completed said searched for the periods 1/12/00-1/24/00 and 2/18/00-2/29/00, I was unable to discover proof of cancellation having been filed for said employer.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
DID THE BOARD RECEIVE NOTICE OF AMERICAN HOME’S CANCELLATION OF THE EMPLOYER’S POLICY?

In order for a workers’ compensation policy to be effectively canceled, the Workers’ Compensation Board must receive written notice of the termination.  AS 23.30.030(6) states:

A termination of the policy by cancellation is not effective as to the employees of the insured employer covered by it until 20 days after written notice of the termination has been received by the board.

In his treatise on workers’ compensation law, Professor Larson explains that, “since compensation insurance is for the benefit of the employee as well as of the employer, some of the usual incidents of insurance are modified for the employee’s protection.”
    He goes on:

In view of the central role of insurance in the compensation process, and the serious potential effects of noninsurance on both the employer and employee, requirements for cancellation of insurance are generally exacting, and are strictly construed and applied.


In the instant matter, there is no evidence that the Board ever received American Home’s notice of termination of the employer’s policy.  The Board’s computer records do not show that American Home’s notice of cancellation was ever received by the Board.  Further, Mr. Monagle’s hand search of the Board’s proof of coverage documents, from which the Board’s computer policy cancellation records are derived, did not reveal any evidence that the Board received American Home’s notice of policy termination.  The evidence supplied by American Home does not prove that the Board actually received its notice of policy termination.  The Board concludes that it did not receive American Home’s notice of cancellation of the employer’s policy.


This case is different than Walker v. Amsos Carpets & Interiors, AWCB Decision No. 02-0027 (February 13, 2002).  In that case, the Board found that it had received the insurer’s notice of cancellation of the employer’s policy.  There, the insurer produced multiple certified receipts indicating that the Board had actually received its notices of cancellation of the employer’s policy over one year prior to the employee’s injury.  Moreover, the Board’s computer system indicated that the insurer’s notice of cancellation had been received by the Board.  Here, there is no evidence that the Board received American Home’s notice of policy termination.  Accordingly, American Home is responsible for providing coverage for this claim.

II.
IS THE EMPLOYEE ENTITLED TO INTEREST AND PENALTIES?

The employee seeks interest and penalties on late paid medical benefits.  Based on the evidence in the record, the Board finds the employee incurred the following medical costs: $468 from Alaska Regional Hospital; $43.64 from Imaging Specialists of Alaska; and $302.82 from Denali Emergency Medical Associates.  It is undisputed that the medical benefits incurred by the employee resulted from his April 1, 2000 work injury with the employer.  It is also not disputed that the employer paid these benefits, albeit late for purposes of AS 23.30.155.  AS 23.30.155(e) requires employers or their insurers to pay a 25% penalty on compensation payments that are not paid within seven days after becoming due.  Accordingly, the employee is entitled to statutory penalties.  The employee is also entitled to interest on all compensation that was not paid when due.  8 AAC 45.142.

ORDER

1. American Home is responsible for providing coverage for this claim.

2. The insurer shall pay the employee statutory penalties.  

3. The insurer shall pay the employee interest on all compensation that was not paid when due.

Dated at Anchorage, Alaska this 21st day of February 2002.
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Marc D. Stemp, Member

     
If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     
If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SCOTT R. HEFT employee / applicant; v. AREA WIDE TOWING AND RECOVERY SERVICE, INC., employer ; v. AMERICAN HOME ASSURANCE COMPANY, insurer / defendants; Case No. 200028868; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 

21st  day of February 2002.

                             

   _________________________________

      






Shirley A. DeBose, Clerk
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� Michael P. Monagle’s 2/14/02 Attestation of Official Record.


� 2 ARTHUR LARSON & LEX K. LARSON, LARSON’S WORKERS’ COMPENSATION LAW § 150 (Release No. 84, May 2000).


� Id. at § 150.03[1].
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