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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

ANDREW R. ROCHE, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

BILLS DISTRIBUTING, INC.,

                                                  Employer,

                                                   and 

LUMBERMENS MUTUAL CASUALTY CO,

                                                  Insurer,

                                                            Defendants.
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          INTERLOCUTORY 

        DECISION AND ORDER

        AWCB Case No.  200118924
        AWCB Decision No. 02-0035

         Filed with AWCB Anchorage, Alaska

         on February 26, 2002


We heard the employer’s Petition to appoint a guardian for the employee pursuant to AS 23.30.140 on February 21, 2002 in Anchorage, Alaska.  The employee was represented by his mother.  Attorney Tasha Porcello represented the employer.  We closed the record at the conclusion of the hearing.


ISSUES
1. Shall the board require the appointment of a guardian for the employee under AS 23.30.140?

2. To whom shall the employee’s compensation payment be made?


SUMMARY OF THE EVIDENCE

The employee, a 15 year old minor, amputated the end of his right index finger while working on an ice-bagging machine for the employer on August 31, 2001.  The employer accepted the compensability of his injury and provided temporary total disability (“TTD”) benefits and medical benefits.  On January 16, 2002, Loren Jensen, M.D., rated the employee with a three percent whole-person permanent partial impairment (“PPI”) under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Edition.


On February 19, 2002, the employer issued a $5,310.00 check in payment of the employee’s PPI benefits, and deposited it in a trust account at Wells Fargo Bank in Anchorage.  The employer’s attorney attempted to have the employee’s parents appointed his guardians in probate court, but the court docket was backed up for several months.


On February 20, 2002, the employer filed a Petition with us, for an order to appoint a guardian or an order allowing payment of PPI benefits to the parents of the minor beneficiary.  By agreement of the parties, we set an expedited hearing for February 21, 2002.


At the hearing, the employer sought a determination whether the we will require a guardian or representative be appointed for the employee.  The employer also seeks a determination to whom the employee’s compensation payments should be made payable.  The employer suggests it would be in the employee’s interest for us to order the payment of the employee’s PPI benefits to his mother.  


The employee’s representative, his mother, asked that she be permitted to receive the payment on his behalf.  She testified that she believes it is in the employee’s best interest for the money to be placed into his interest-bearing account (also at Wells Fargo Bank) for his use.  The employee will be permitted to withdraw a portion to help get a used automobile for his transportation for work and school activities, but the rest of the money will be held for his college education.  She testified she discussed this with him.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employer asks us to determine if we require the appointment of a guardian to receive the employee’s compensation.  AS 23.30.140 states:

The board may require the appointment of a guardian or other representative by a competent court for any person who is mentally incompetent or a minor to receive compensation payable to the person under this chapter and to exercise the powers granted to or to perform the duties required of the person under this chapter.  If the board does not require the appointment of a guardian to receive the compensation of a minor, appointment for this purpose is not necessary.


8 AAC 45.190(b) requires a guardian or conservator if a lump-sum payment of benefits to a minor or mentally incompetent beneficiary exceeds $5,000.00.


We find the appointment of a guardian by the court is not necessary in this matter.  We find the employee’s mother is his natural guardian.  We find the employee’s mother is credible.  AS 23.30.122.  We rely on her testimony and find the employee would be best served by allowing her to place the money into his interest-bearing account to be used by him, at least in part, for college.


We will not require the court-appointment of a guardian to receive the employee’s compensation.  Further, we will not require that a guardian or other representative be appointed for the employee for any other purpose.  The employee’s mother may continue to represent him as his natural guardian, unless the employee chooses to seek legal counsel.


We find it is in the employee’s best interest for us to allow payment of the PPI benefits to his mother, for her to deposit into his account.  Under AS 23.30.140, we will direct the employer to pay the PPI benefits to the employee’s mother, as his natural guardian, on his behalf.


ORDER

1.  We will not require the court appointment of a guardian or other representative to receive the employee’s compensation.  


2.  Under AS 23.30.140, we direct the employer to pay the employee’s permanent partial impairment benefits to his mother, as his natural guardian, for her to place into his interest-bearing account in accord with the terms of this decision.


Dated at Anchorage, Alaska this 26th day of February, 2002.
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Andrew Piekarski, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ANDREW R. ROCHE employee / applicant v. BILLS DISTRIBUTING, INC., employer; LUMBERMENS MUTUAL CASUALTY CO, insurer / defendants; Case No. 200118924; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of February, 2002.
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