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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	MARGIE  MAUNEY,  

                                                  Employee, 

                                                            Applicant,

                                                   v. 

WAL-MART ,

                                                  Employer,

                                                   and 

NATIONAL UNION FIRE INS. 

CO. OF PITTSBURGH,

                                                  Insurer,

                                                            Defendants.
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)
	          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No. 199629103
        AWCB Decision No. 02-0037  

         Filed with AWCB Anchorage, Alaska

         February 28, 2002


We heard the employee’s request that we deem Stephen Fuller, M.D.’s examination an excessive change of physician on February 13, 2002 at Anchorage, Alaska.  The employee also requested Dr. Fuller’s report be excluded from the records forwarded to the second independent medical evaluation (SIME) physician.  Attorney Robert Rehbock represents the employee.  Attorney Robert Griffin represents the employer.  We proceeded as a two-member panel which constitutes a quorum.  AS 23.30.005(f).  We closed the record at the conclusion of the hearing.


ISSUES

1. Is Dr. Fuller’s examination an excessive change of physician?

2. Should Dr. Fuller’s report be excluded from the records forwarded to the SIME physician?


SUMMARY OF THE EVIDENCE
On December 30, 1996, the employee reported she sustained a left leg bruise while working for Wal-Mart as a stocker.  The report of occupational injury stated the employee’s back had “hurt on and off since Christmas.”
 The employee also stated she felt the gradual onset of lower back pain after stocking diapers on the date of injury.
  The employer accepted the compensability of the employee’s injuries, paying medical benefits, temporary total disability (TTD) benefits, and permanent partial impairment (PPI) benefits.
  

On February 20, 1997, Lee Silver, M.D., examined the employee at the employer’s request.  Dr. Silver diagnosed a work-related herniated disc at L5-S1.  Dr. Silver recommended a laminectomy and disc excision, which was performed by Richard McEvoy, M.D., on February 25, 1997.  Thereafter, the employee returned to work at Wal-Mart until approximately December of 1997, when she began working at Nordstrom.  She worked at Nordstrom until January of 2000.
  The employer had closed its file in December of 1997, noting that PPI benefits had been paid, and the last medical benefits were paid on May 14, 1997.

On September 1, 2000, the employee returned to Dr. McEvoy with complaints of lower back pain with radiation in the left leg.  He noted, “Margie presented with some back pain the last couple of days with radiation down the left leg.  This is the same leg that she had pain in before.  It does not seem to extend as much to the foot this time, just mainly in the hip.”
  Then, in a subsequent note, Dr. McEvoy stated, “DOI: 9/1/00? Etiology: ‘Turned Wrong’ moved a couch.”
  On September 18, 2000, Dr. McEvoy found the employee was “better today.”
  After Dr. McEvoy’s September physician’s reports were forwarded to the employer, it controverted all benefits on September 27, 2000 on the basis there was “no medical documentation linking claimant’s current condition to her work injury of 12-28-96.”  

On January 15, 2001, the employee returned to Dr. McEvoy with continued pain, though she stated it had not been severe, and it waxed and waned.  Dr. McEvoy suggested epidural steroids and he noted the employee did not appear to need further surgery.
  On January 22, 2001, Dr. McEvoy assessed the employee with recurrent back pain and leg pain.  He reported, “I think this is definitely related to her previous injury of 12/28/96 and the reason for this is because she has had back pain and left leg pain in a similar distribution to the pain that she had back in 1996.”  In May of 2001, Dr. McEvoy noted an MRI revealed a recurrent ruptured disc at L5-S1, and he recommended repeat surgery.  Dr. McEvoy opined, “Even though she did not have a specific injury this time around, the postoperative changes in L5-S1 area probably make her more predisposed to problems in L5-S1 as opposed to someone who has never had surgery.”
  On July 10, 2001, Dr. McEvoy performed a repeat laminectomy with disc excision. 

In August of 2001, Elias Dickerman, M.D., examined the employee’s medical records at the employer’s request.  In a report dated August 3, 2001, Dr. Dickerman concluded:

Based on the overall review of this record, and with those facts in mind, it would appear that the patient’s current condition of a recurrent left L5-S1 disc herniation is not secondary to the December 28, 1996 work exposure, but instead to the other episodes of back injury which appear to have started in or about late August of 2000, moving a couch, with coughing and vomiting episodes, subsequently culminating in a significant fall on ice which resulted in a coccygeal fracture probably in the middle of February of 2001.  Contrary to Dr. McEvoy’s reasoning in his last note of May 21, 2001, wherein he indicated that “even though she did not have a specific injury this time around, the post-operative changes in L5-S1 area probably make her more predisposed to problems in L5-S1 as opposed to someone who has never had surgery”, the fact is that this statement is erroneous, as he did not realize that the patient in fact had had a specific incident of injury to the low back which was significant, to the point that it resulted in a coccygeal fracture as well as a left rib fracture, and is the cause of the recurrent L5-S1 disc herniation in a more than not medically probable basis.

After reviewing Dr. Dickerman’s report, the employer forwarded the following letter to Dr. Dickerman, requesting a “check the box” yes or no answer:

Thank you for providing your thorough records review evaluation in this case.  Based on the findings and opinions expressed in your report and due to the fact the employee underwent surgery July 10, 2001, which was apparently a laminectomy and discectomy with complications of a postoperative staph infection which was surgically treated on August 2 and August 7, 2001, we are requesting your opinion regarding whether or not you believe a follow up physical evaluation EIME with an orthopedic surgeon is appropriate…

Dr. Dickerman responded, checking a box stating “Yes.  It is my opinion that it is appropriate for the employer and carrier to obtain an Employer’s Independent Medical Examination (EIME) with an orthopedic surgeon of their choice to physically evaluate Ms. Mauney.”  Thereafter, the employer designated orthopedic surgeon Stephen Fuller, M.D., to perform an EIME.  Dr. Fuller examined the employee and issued a report on November 27, 2001.  

Then, on a medical summary dated December 19, 2001, the employer filed both Dr. Fuller’s report and Dr. Dickerman’s August, 2001 report with board.  At the same time, the employer served copies of these reports on the employee, who first learned of Dr. Dickerman’s report.  Thereafter, at a prehearing on January 8, 2002, the parties stipulated to an SIME, and both parties prepared an SIME form for the board, citing disputes between Dr. McEvoy and Drs. Dickerman and Fuller.  In addition, the employee asserted that Dr. Fuller was an excessive change of EIME physician and requested that his report be excluded from the medical records binder forwarded to the SIME physician.

On January 22, 2002, the employer submitted the following letter from the Parthenia Medical Group, Inc.: “With respect to your inquiry, Dr. Lee Silver has not performed evaluations in our Anchorage office for the past several years do (sic) to his increased practice load and responsibilities.  We do not accept further referrals for him in the State of Alaska.”  This letter was signed by Elliot Kaye, CEO.

At the hearing, the employee argued Dr. Fuller was an excessive change of EIME physician, and his report should be excluded from the medical binder forwarded to the SIME.   The employee also argued the employer unfairly concealed Dr. Dickerman’s EIME report from her for several months in violation of regulation 8 AAC 45.052(d), thus delaying the SIME process as well as the progression of the employee’s claim.

The employer admitted the retention of Dr. Dickerman for a review of the employee’s medical records was a change of physician from Dr. Silver.  However, the employer argued this was its first, permissible change of EIME physician.  Moreover, the employer asserted Dr. Dickerman provided a referral to an orthopedic surgeon.  Therefore, Dr. Fuller is a specialist by referral, not a change of physician under AS 23.30.095(e).  Furthermore, the employer admitted it intentionally delayed filing a copy of Dr. Dickerman’s report with the board and serving a copy on the employee until it had an opportunity to depose the employee on November 9, 2001.  However, the employer noted the employee had been similarly remiss in filing medical records on medical summaries.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.095(e) provides in pertinent part:

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer’s choice…The employer may not make more than one change in the employer’s choice of a physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer’s physician is not considered a change in physicians…

Our regulation 8 AAC 45.082(c)(3) provides:

For an employee injured on or after July 1, 1988, an employer’s choice of physician is made by having a physician or panel of physicians selected by the employer give an oral or written opinion and advice after examining the employee, the employee’s medical records, or an oral or written summary of the employee’s medical records.  To constitute a panel, for purposes of this paragraph, the panel must complete its examination but not necessarily the report, within five days after the first physician sees the employee.  If more than five days pass between the time the first and last physicians see the employee, the physicians do not constitute a panel, but rather a change of physicians. 

Our regulation 8 AAC 45.052(d) states:

After a claim or petition is filed, all parties must file with the board an updated medical summary form within five days after getting an additional medical report.  A copy of the medical summary form, together with copies of the medical reports listed on the form, must be served upon all parties at the time the medical summary is filed with the board.

In Smythe v. NANA Oilfield Services, Inc., AWCB Decision No. 91-1103 (December 22, 1994), the Board concluded the attending physician’s statement that the employee should see an orthopedic surgeon, without identifying a specific physician, was not a proper referral.  The Board found the suggestion of a type of physician, without a specific referral, did not comply with the requirements of AS 23.30.095(a).
  The Board in Smythe went on to find:  “[W]hen the employee changes physicians more than once without the employer’s approval, the employer is not responsible for payment of medical and related benefits resulting from treatment by the employee’s third and subsequent choice of physician.” Id.

Moreover, in Kosednar v. Northern Grains, Inc., AWCB Decision No. 95-0189 (July 20, 1995), the Board determined the following statement by an EIME physician was not a referral to surgeon Dr. Newman: “If conservative treatment does not seem to be improving the patient’s symptoms, and the MRI is positive for a herniated disc, we will obtain a surgical opinion and possibly an EMG to further evaluate his condition.”  Therefore, the Board determined the examination by Dr. Newman was a change in physician.  Because Dr. Newman was a second, and impermissible, change of physician, the Board excluded his report for the purposes of an SIME.

We find, applying the board’s analysis in Smythe, Dr. Dickerman’s opinion that the employer should have an orthopedic surgeon “of their choice” evaluate the employee is not a legitimate referral.  Thus, Dr. Fuller’s examination of the employee at the employer’s request was a change in EIME physician.  Because the employer had already changed physicians once from Dr. Silver to Dr. Dickerman in August of 2001, we find Dr. Fuller was a second, impermissible change of physician under AS 23.30.095(e).  Thus, we find Dr. Fuller’s report should be excluded from the medical records forwarded to the SIME physician.  See Kosednar v. Northern Grains, Inc., AWCB Decision No. 95-0189 (July 20, 1995).

We note the employer admitted at the hearing that its retention of Dr. Dickerman for a review of the employee’s medical records was a change of physician from Dr. Silver.  In addition, we find the correspondence from Parthenia Medical Group, Inc. dated January 17, 2002 would not negate the change of physician from Dr. Silver to Dr. Dickerman in August of 2001.  The letter is dated well after the employer changed physicians from Dr. Silver to Dr. Dickerman, and it was not signed by Dr. Silver.  Moreover, the letter did not indicate whether Dr. Silver would perform a follow-up review of a previous referral; It only stated the group would not accept “further referrals” for Dr. Silver.

Finally, we are disturbed by the employer’s intentional failure to comply with our regulation 8 AAC 45.052(d) when it delayed filing a copy of Dr. Dickerman’s report with the board and serving a copy on the employee until four months after its receipt.  However, we find the employer’s noncompliance is irrelevant to the issues presented at this hearing.  Nevertheless, at a hearing on the merits, we will consider whether a penalty should be assessed during the time period the employer declined to properly provide Dr. Dickerman’s report to the board and to the employee, thus delaying the SIME process and the progression of this case.

ORDER
1. The employer’s change of physician to Stephen Fuller, M.D. was not in accordance with AS 23.30.095(e).

2. Dr. Fuller’s report shall be excluded from the medical records forwarded to the SIME physician.


Dated at Anchorage, Alaska this     day of February, 2002.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Kathleen M. Snow,






     
Designated Chairperson







____________________________                                






Valerie Baffone, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of MARGIE MAUNEY employee / applicant; v. WAL-MART , employer; NATIONAL UNION FIRE INS CO OF PITTSBURGH, insurer / defendants; Case No. 199629103; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of February, 2002.

                             

   _________________________________

      




                             Marie Jankowski, Clerk

�








� Report of Occupational Injury dated 12/30/96.


� See medical report by Lee Silver, M.D. dated 3/17/97.


� Compensation Report dated 6/6/97.


� Deposition of the employee dated 11/9/01at pages 10-14.


� Dr. McEvoy’s physician’s report dated 9/1/00.


� Dr. McEvoy’s medical record dated 9/14/00.


� Dr. McEvoy’s physician’s report dated 9/18/00.


� Id. dated 1/15/01.


� Id. dated 5/21/01.


� We note a review of the file reveals more than 100 pages of medical records, with only 32 pages of medical records filed on medical summaries with the board by the employee.


� AS 23.30.095(a) provides: “…The employee may not make more than one change in the employee’s choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee’s attending physician is not considered a change in physicians.”
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