GLENN A. TISDALE  v. COOK INLET SPILL PREVENTION, et al.

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

GLENN A. TISDALE, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

COOK INLET SPILL PREVENTION,

                                                  Employer,

                                                   and 

ACE PROPERTY & CASUALTY INS. CO.;

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurers,

                                                            Defendants.
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          FINAL

          DECISION AND ORDER

        AWCB Case Nos.  199207389, 199403352
        AWCB Decision No. 02-0038  

         Filed with AWCB Anchorage, Alaska

         on  February 28th, 2002


We heard this matter at Anchorage, Alaska on February 6, 2002.  Attorney Michael Jensen represened the employee.  Attorney Timothy McKeever represented the employer, the 1992 insurer (Ace), and the 1994 insurer (Alaska National).  The parties stipulated to keeping the record open to allow the Board an opportunity to review the prior hearing tapes and for the employee to file a comprehensive affidavit of attorney’s fees and costs.  We closed the record on February 21, 2002, when we first met after the employee’s final, supplemental affidavit was filed.


ISSUES
1. Whether the employee is entitled to permanent partial impairment (PPI) benefits and related interest.  

2. Whether the employee is entitled to additional medical benefits.

3. Attorney’s fees and costs, if any. 


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in our prior decisions;  Tisdale v. Cook Inlet Spill Prevention, AWCB Decision Nos. 01-0078 (April 25, 2001) (Tisdale I), 01-0108 (May 25, 2001) (Tisdale II), 01-0124 (June 22, 2001) (Tisdale III), and 01-0164 (August 24, 2001) (Tisdale IV).  


Our decisions in Tisdale I – IV, primarily dealt with which evidence would be considered based on evidentiary objections by both the employee and the employer.  In Tisdale II, we ordered that the records and testimony of Richard Cobden, M.D., were admissible evidence, and allowed for the taking of his deposition.  We also held that the testimony of Richard Peterson, D.C., would be admitted only for the purpose of impeachment.  The employer’s and the employee’s cross petitions for reconsideration were denied in Tisdale III.  The employee’s “Petition to Enforce/Clarify” was treated as a petition for modification, which was denied in Tisdale IV.  


In Tisdale II, the following recitation of the facts was detailed at pages 2 – 6: 


The employee worked as a spill technician for the employer.  At the hearing the employee testified that his job duties as a spill technician were physically demanding, requiring that he lift or move equipment like small pumps, motors, and hoses weighing at least 40 pounds.  He testified that much of his work is performed outside in any season, including winter when the outdoor conditions may have snow and ice.  Some of his work is done indoors, attending to required paperwork.  The employee initially injured his low back on April 13, 1992, when he slipped on ice walking from a warehouse to an office at work.  A report of occupational injury was filed with the board on April 15, 1992.  On the same day, he sought treatment for his lower back pain from William West, D.C., in Soldotna.  Dr. West diagnosed the employee as having cervical-dorsal and lumbosacral strains with attendant vertebral subluxations.  Dr. West prescribed chiropractic adjustments and physical therapy over a twelve-week period.  The employee made three more visits to Dr. West on April 17, 20, and 22, 1992.  Dr. West released the employee from medical care on June 8, 1992 because the employee had not returned for additional care since his April 22 visit.  


On February 24, 1994, the employee injured his lower back at work when he slipped on ice while carrying a hydraulic motor.  A report of occupational injury was filed with the board on February 28, 1994.  He went to Dr. West for treatment on the same day. The employee complained of lower back and neck pain.  Dr. West diagnosed the employee as having lumbosacral strain-sprain with attendant vertebral subluxations.  He prescribed chiropractic adjustments and physical therapy over a twelve-week period.  The employee visited Dr. West on March 1, 7 and 9, 1994.  In a physician’s report dated March 30, 1994, Dr. West planned to release the employee from medical care, which he did in May 1994 because the employee did not return for additional care.


The employee visited Dr. West in February and March 1996 for low back pain after he shoveled snow and in April 1996 after a motorcycle ride.  Approximately a year and a half later, the employee saw Dr. West on December 7, 1997 after he experienced low back pain from moving items earlier several days before.  During that visit, Dr. West referred the employee to Providence Hospital for an MRI test.  The results of the MRI test, taken on January 30, 1998 and read by John Kottra, M.D., showed that the employee suffered from mild right bony foraminal stenosis, a central and right-sided disc herniation at L4-5, and degenerative disc disease at L2-3, L3-4, and L4-5.  Dr. West reviewed the MRI test results with the employee on February 3, 1998, at which time he referred the employee to Louis Kralick, M.D., for an evaluation.


On March 24, 1998, the employee saw Dr. Kralick, who listed the employee’s complaints as intermittent episodes of back pain that began with an injury at work in April 1992.  The employee told Dr. Kralick his back pain is exacerbated during the winter months when he is heavier and performing welding duties at his job.  The employee also told Dr. Kralick he suffered from numbness on the right upper thigh, separate from any hip or back pain complaints.  Dr. Kralick’s evaluation revealed that the employee has chronic back complaints without any focal objective neurological deficit.  Dr. Kralick opined that the employee’s disk herniation at L4-5 did not correlate with any of his extremity symptomology.  In recommending treatment for the employee, Dr. Kralick found that the employee should continue with the conservative back pain management that was already started with Dr. West and alter the position of his trouser belt to alleviate his meralgia paresthetica.


The employee visited Dr. Fraser at the Soldotna Clinic on October 20, 1997, November 3, 1997 and April 6, 1998.  The first two visits were for a right ankle injury the employee sustained during a non-work related accident. On the April 6, 1998 visit, the employee complained of being overweight and that he suffered from a herniated disk.  The employee told Dr. Fraser that Dr. Kralick advised him to lose extra weight so that his back would be better.  Dr. Fraser gave the employee a prescription of Meridia for weight loss, and recommended a dietitian for a weight loss diet regime and an exercise program in order to lose weight.


The employee then returned to Dr. West on April 1, 1998 for further treatment on his back and to review Dr. Kralick’s recommendations.  The employee continued to visit Dr. West for chiropractic adjustments on a bi-monthly basis during the months of April through July 1998.  Then, beginning August 27, 1998, the employee treated with Dr. West once a month from August through May, 1999 with the exception of December, 1998 and April, 1999.


At the employer’s request, an independent medical examination of the employee was performed by Richard Peterson, D.C., on August 21, 1998.  In his written report of the same date, Dr. Peterson found the employee suffered from degenerative disk disease, a history of meralgia paresthetica resolved by weight loss, and a history of lumbar strain due to his injury on April 13, 1992.  Dr. Peterson’s opinion was that the employee has a permanent impairment due to his pre-existing degenerative disc disease and not his April 13, 1992 injury.  Dr. Peterson also wrote that multiple facts were involved in the employee’s back symptoms.  While Dr. Peterson determined on a “more probable than not” basis that the employee suffered no permanent impairment from his April 13, 1992 injury, his opinion was that the employee’s lifestyle and his degenerative disk disease was causing his low back pain.  Based on Dr. Peterson’s evaluation, the employer controverted all benefits on September 8, 1998.  The employee filed his workers’ compensation claim on May 18, 1999. 


On February 12, 1999, based on Dr. West’s referral, the employee visited David Mulholland, D.C., for an impairment rating.  Dr. Mulholland found the employee suffered from chronic lumbar sprain-strain syndrome, disc herniation and lumbar subluxation complex.  His opinion was that the employee has a 17% whole person impairment rating based on the AMA Guides to the Evaluation of Permanent Impairment (4th ed., 1995) (“Guides”), using the Range of Motion Model.  On June 11, 1999, the employer controverted benefits again, basing its denial on Dr. Peterson’s August 21, 1998 report.


The board approved a second independent medical examination of the employee that was conducted on September 29, 1999 using Douglas Smith, M.D.  Dr. Smith’s diagnostic impression of the employee was chronic recurrent low back pain caused by multilevel lumbar degenerative disc disease with protrusion at L4-5 central and right and a history of superimposed sprain-strain.  Dr. Smith opined the employee’s disk herniation could have been caused by the April 13, 1992 work injury, but this was not probable based on the employee’s medical history presented to him.  He did not attribute the employee’s current symptoms and need for treatment to the April 13, 1992 work injury but rather to his degenerative disk disease, aging, and multiple incidents that occurred on February 1989, April 1992, February 1994, February 1996, and December 1997.  Although Dr. Smith did not assign a permanent partial impairment rating to the employee’s April 13, 1992 injury, he did determine that the employee’s condition is close to an impairment that is ratable under the 4th edition of the Guides.  Based on that premise, Dr. Smith assigned the employee a 5% whole person impairment rating done according to the Injury Model and Table 70.  


On October 10, 1999, the employee filed a worker’s compensation claim for his February 24, 1994 injury.  In response, the employer filed a controversion notice with the board on November 15, 1999.  The employer denied all benefits based on the opinions of Drs. Smith and Mulholland.


On June 15, 2000, the employee saw Richard Cobden, M.D., in Fairbanks.  Dr. Cobden examined him, at the employee’s request, and answered specific questions asked by the employee’s attorney in a letter dated March 17, 2000.  Dr. Cobden diagnosed the employee with “status post lumbosacral injury with persistent right-sided sciatica and probable herniated nucleus pulposus, currently quiescent.”  His concluded the employee’s April 13, 1992 work injury was a substantial factor in aggravating the employee’s degenerative disk disease.  Dr. Cobden assigned the employee a 7% whole person impairment rating per the 4th edition of the Guides, Table 75.


On March 28, 2001, the two-member board heard the employer’s petition to strike Dr. Cobden’s report and exclude his testimony at the April 25, 2001 hearing on the basis that the employee, without authorization from the employer, excessively changed physicians.  In response, the employee argued that Dr. Cobden was his first change of attending physicians because Dr. Fraser did not treat him for his back injury, or in the alternative, Dr. Cobden is his expert witness.  The deadlocked two-member board in its interlocutory decision and order, Tisdale v. Cook Inlet Spill Prevention, AWCB Decision No. 01-0078, deferred making its decision to the three board members at this hearing.   This board panel will base its decision on the written record and evidence submitted to the board prior to the March 28, 2001 hearing, and the March 28, 2001 recording tape of the hearing.


At the hearing, the parties addressed two preliminary issues before presenting the merits of the case.  First, the employer objected to the employee’s witness list because it was not properly served with the list as evidenced by the employer’s former business address in the certificate of service.  The employer testified by affidavit that he did not receive a copy of the employee’s witness list until April 23, 2001, two days before the hearing.  The employer argued that late service of the employee’s witness list did not provide him with fair notice.  The employer further argued that the remedy for mis-service of the witness list is to exclude the employee’s witnesses from testifying at the hearing pursuant to 8 AAC 45.112.  The employee opposed the exclusion of his witnesses at the hearing and argued that the exclusion of witnesses is only appropriate if the witness list is not properly filed with the board, however the employee properly filed the witness list with the board.  The board verbally ruled to exclude those witnesses from testifying at the hearing.  The employee asked the board to reconsider its decision, providing an offer of proof as to the substance of the testimony the excluded witnesses would have provided at the hearing.  The board verbally denied the employee’s motion for reconsideration.  Subsequently, the employee filed a petition for reconsideration and or modification regarding the same issue with the board on April 30, 2001.


The other issue was whether to allow Dr. Peterson’s deposition as evidence since the deposition was not submitted within the timeline set for filing a witness’s testimony by deposition in 8 AAC 45.120(a).  The employer argued the deposition should be considered because the employee refers to Dr. Peterson’s deposition in his argument at the hearing.  The employee objected to the deposition because it was filed with the board the day before the hearing, April 24, 2001.  The board took this issue under advisement to address in the decision and order.

Pursuant to our orders in Tisdale II – IV, Dr. Cobden’s deposition was taken on November 8, 2001.  Dr. Cobden saw the employee only once, on June 14, 2000.
  In his November 8, 2001 deposition he testified regarding this examination and his review of the employee’s medical records.  


In his November 8, 2001 deposition at page 4, Dr. Cobden testified that he is a Board certified orthopedic surgeon, and has been since 1972.  In his June 15, 2000 report Dr. Cobden diagnosed the employee with a herniated disc, or specifically:  “Status post lumbosacral injury with persistent right sided sciatica.  Probable herniated nucleus pulposus, currently quiescent.”  (See also, Dr. Cobden dep. at 7).  Dr. Cobden testified that the protruding disc at L4-5 would account for the employee’s complaints of right sided radiculopathy.  (Id. at 9).  Dr. Cobden testified that the periodic chiropractic treatment the employee received from Dr. West would have provided the employee relief from his occasional symptoms, and was reasonable.  (Id. at 11).  At page 15 – 16, Dr. Cobden testified:


Q.
Would you agree that the nature of his work, as I’ve described it to you, would have also been a substantial factor in aggravating or exacerbating this condition?


A.
Yes.


Q.
How about as far as in your opinion whether the injury, these injuries and/or work aggravated or exacerbated his herniated nucleus pulposus?


A.
Yes.


Q.
And could these injuries – or excuse me.  Did these injuries in ’92 and ’94, as well as his work make his condition symptomatic, and as a result of these symptoms, cause him to seek and obtain medical treatment?


A.
Yes.


Q.
Now, in your opinion, were these two, these ’92 and ’94 injuries and/or his work as a spill technician a substantial factor in triggering the symptoms for which he did seek treatment since February 2nd 1998?


A.
Yes.  


At pages 41 – 43 of his deposition Dr. Cobden discusses the employee treatment in 1996 following increased low-back symptoms after shoveling snow for the employer.  At page 43, Dr. Cobden commented:  


I would assume that, if your records are as you have read them to me, that the care given through March the 8th, 1996 was appropriate for an aggravation of his back problem occurring in 2.22.96, which is the first date you gave me, and that that would have been a significant aggravation.  What I would not agree with is, that that aggravation continues beyond March the 8th, 1996.  

. . . 


Q.
Okay.  And, Doctor, it looks as though the next entry on that [treatment] list from Dr. West is dated 2/3/98.  And again, I’m going to try to read it.  And if you could read along with me, I’d appreciate it.  “Reviewed MRI study, recommend that Glenn see orthopedic specialist or neurologist for further evaluation, referred to Alaska Physical Therapy.”  There’s a couple of phone numbers.  “also referred to Anchorage Neurosurgical Associates.”


And so, Doctor, is it your assumption that the reason that Mr. Tisdale   saw Dr. Kralick, in February of 1998, was because of the injury of December 1997, which led to the MRI and then led to the visit with Dr. Kralick?


A.
That appears to be true.  


Q.
Okay.  And it appears also to be true that the referral for the Alaska Physical Therapy, in February of 1998, was because of the December 4th, 1997 episode when he was moving things [at work].  Is that correct.


A.
It does sound so, yes.  


Q.
Okay.  And then it looks as though Dr. West --  and I don’t know whether you have this report.  It’s on the board’s physician’s report form dated 4/1/98 that said – and I’m reading the remarks section.  “Dr. Kralick, neurosurgeon, has recommended that Glenn Tisdale continue his conservative chiropractic care as his letter indicates.  Therefore, I would like to reopen his case and continue his care.” 


And my question to you, Doctor, does it appear to you that the reason Dr. West saw and treated MR. Tisdale, in April of 1998, was because of the December 4th, 1997 injury, where he injured his back moving things?

A. It does look like that, yes.

(Id. at 47 - 48).  



In his June 15, 2000 report Dr. Cobden rated the employee’s permanent impairment at 7% of the whole person.  At page 17, Dr. Cobden testified that this rating was pursuant to the 4th edition of the AMA Guides.  At page 55, Dr. Cobden testified that the more appropriate method for rating the employee’s impairment was based on the DRE category, rather than the range of motion method utilized by Dr. Mulholland in reaching his 17% rating.  He testified he concurs with Dr. Mulholland’s report in all aspects except for his ultimate whole person rating.  (Id. at 74).  


Dr. Cobden summarized his opinion at page 69 – 70 as follows:


Q.
Would it be unusual for an individual doing the activities that Dr. West reports on these various dates, an individual with Mr. Tisdale’s back condition, would it be unusual for him to have the symptoms of low back pain following these type of incidents?


A.
No.


Q.
And is it that he’s having the low back pain because of the incidents, or is it because of his degenerative disc condition or his herniated disc condition. 


A.
Well, you’re mixing up injury with pathology.  The types of injury, the types of things he was doing, except for the last one, leaning over the boat railing, are all very possible causes of his aggravations.  


Q.
And is it your medical opinion that each of these activities – or excuse me – first, the April ’92 activity, was a substantial factor in aggravating his condition?


A.
Yes.


Q.
And the same question for the ’94 injury, would your answer be yes to that?


A.
Yes. 


Q.
How about the ’96, ’97 and ’98 injuries?


A.
Yeah, except for that ’98 one, which I don’t have. But you said that he was leaning over a boat railing, but I don’t understand that to be a significant kind of injury, just that he was leaning over the railing.  . . . I have a hard time with that one.  That’s not really much of an injury.  Everything else is. 


After we heard the arguments for our decision in Tisdale I, the employer took the deposition of Richard Peterson, D.C., on April 23, 2001.  At page 7, Dr. Peterson testified the employee only treated four times with Dr. West following his back injury in 1992.  He noted a gap of approximately 20 months before the employee was seen again with back complaints by Dr. West in 1994.  He notes the employee treated three or four times for his back complaints, and in December 1994 for cervical complaints.  (Id. at 8).  Dr. Peterson does not feel that either the 1992 or 1994 incidents are a substantial factor in the employee’s present disability and need for medical treatment.  (Id. at 17).  


Dr. Peterson opined that he believes the employee had a temporary aggravation of his back condition in 1996 shoveling snow.  Dr. Peterson states the employee appears to have only treated three times, and indicates this was also a temporary aggravation.  (Id. at 10).  Dr. Peterson acknowledges the employee treated again, in December 1997 with additional complaints of increased symptoms.  Dr. Peterson notes the employee was referred for an MRI study in February, 1998.  (Id. at 11).  In addition, the February 1998 MRI study showed a disc protrusion at L4-5, but that the bulging disc “does not correlate with any of his extremity symptomatology.”  (Id. at 14).  At 15, Dr. Peterson diagnosed the employee as follows:


My impression is he had degenerative disk disease at multiple levels of his spine as indicated on his MRI.  He had a history of meralgia paresthetica, which seemed to have been resolved at the time I saw him secondary to weight loss.  And he had a history of lumbar strain, which I attribute to 1992.  (Id. at 15).


Dr. Peterson attributes the employee’s back pain complaints and bulging disk to his being overweight.  (Id. at 18).  Furthermore, he does not believe the employee suffered any permanent impairment as a result of either the 1992 or 1994 injuries.  (Id. at 19).  Moreover, Dr. Peterson believes that Dr. Mulholland’s PPI rating is not valid as it fails to meet the criteria for a 17% rating under the Guides.  (Id. at 21). 


Dr. Peterson admits that physical labor that involves hard work and heavy lifting can increase the symptoms of degenerative disk disease.  In addition, Dr. Peterson admits that his response to the questions he addressed in his August 21, 1998 report were only in response to the effects of the 1992 injury.  (Id. at 39).  He was not asked to respond to the effects of his day-to-day job duties. (Id. at 40).  At 46 Dr. Peterson testified:


A.
I believe from reading the records that he had some aggravation of his underlying condition.  So, yes, some of the treatment is related to his work.


Q.
And those aggravations were caused by his work;  is that your opinion?


A.
That was my opinion on some of the – yeah, on some of the things that I’ve read, yes. 


Q.
And do you feel that Dr. West’s treatment on those occasions was appropriate?


A.
Yes. 

. . . .


Q.
How about the treatment he’s received since ’98?


A.
I cannot state that is reasonable and necessary.


Q.
Why can’t you state that? What information do you need in order to make an opinion of that?


A.
I would have to have another industrial injury.  (Id. at 46- 47).  


Dr. Peterson summarized:


That’s my opinion as given there on Page 7 of the report.  I thought there were multiple factors involved and I can expound upon that.  I think he has aggravated his back from time to time with his industrial injury, or industrial injuries but, I believe, what is the actual etiology of his symptoms is the degenerative disk disease because of his multi-level.  It is not in a specific level that he has been injured.  I believe his back condition is secondary to obesity. . . . 


I did not exclude work as a cause of all his symptoms.  I believe his work has aggravated the underlying condition, as I have stated before, but I believe the overall etiology of the symptoms is his degenerative disk disease.  (Id. at 49).


Dr. Peterson was deposed a second time on January 18, 2002 in anticipation of the closing arguments set for February 6, 2002.  In general, Dr. Peterson reiterated his prior opinions.   At 13, Dr. Peterson again opined that the employee’s being overweight was the major contributing cause for his back complaints, but admitted:  “I’m not denying that work and other things can’t be causes.”  


The employer argues the employee has had seven or eight different injuries while working, and that the employee is asking the employer/carriers to disregard the last five injuries.  The employer argues the employee only sought minimal treatment in 1992, no treatment in 1993, minimal treatment in 1994, and no treatment in 1995.  In February of 1996 he hurt his back shoveling snow and sought chiropractic treatment again from Dr. West.  Again the employee had a gap in treatment from May of 1996 until February, 1997.  Then in December, 1997 he hurt his back again.  The employer argues that a more significant injury occurred in December, 1997 that necessitated an MRI and referral to an neurosurgeon.  Subsequently, another injury occurred in September of 1998 while leaning over a boat railing.  Then in February of 1999, the employee had another injury.  


The employer argues that Dr. Peterson has ruled out the 1992 injury as a cause of the employee’s need for treatment in 1998 forward, and that no impairment is related to the 1992 injury.  The employer argues that Dr. Mulholland, who provided the employee’s most favorable opinion, opines that the 1992 and 1994 injuries “resolved without residual.”  Furthermore, Dr. Smith, the SIME physician, did not attribute the current symptomatology and the need for treatment to the 1992 injury, and that although he rated the employee’s impairment at 5%, he could not attribute the impairment to any specific industrial exposure.  The employer asserts that Dr. Cobden also attributes the employee’s need for treatment to his exposures subsequent to the 1994 injury.  


The employer asserts that the presumption of continuing compensability is rebutted by Drs. Cobden and Peterson, and the large gaps in treatment following the 1992 and 1994 injuries.  The employer asks we deny and dismiss the employee’s claim.  The employer specifically objects to the employee’s claim for attorney’s fees based on a rate of $500.00 per hour for Mr. Jensen’s fees.  


The employee attests he has received no time loss benefits;  that he has taken sick-leave when his symptoms flared up, requiring chiropractic treatment.   The employee is only seeking medical benefits after the employer controverted in 1998, and PPI, preferably based on Dr. Mulholland’s 17% rating.  The employee argues the MRI films confirm a herniated disc, and asserts it is from one of his work injuries or subsequent cumulative heavy work for the employer.  The employee argues that the employer’s EME chiropractor, Dr. Peterson, does not rule out the employee’s heavy work as a factor in his need for medical treatment or his permanent impairment.  The employee argues that Dr. Cobden, an orthopedic surgeon, believes the employee’s injuries and heavy work are the basis for his need for medical treatment and his permanent impairment.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach with a work-related aggravation/ acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).


The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption: (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


Applying the presumption analysis described above to the evidence in this claim, we find as follows:  we first consider whether the presumption attaches.  We find, based on the testimony of the employee, and the reports and testimony of Drs. Cobden and West, that the employee has attached the presumption that his claimed for continuing medical benefits and PPI is compensable. 


We next determine whether the presumption is rebutted.  We find, based on the opinions of Drs. Smith and Peterson and the deposition testimony of Dr. Peterson, without weighing credibility, that the employer has rebutted the presumption that the employee is entitled to medical care after 1998 and PPI benefits.  Specifically, Dr. Peterson opined at page 7 of his August 21, 1998 report that he believed the employee’s back condition was the result of his being overweight.  He reiterated this point in his depositions.  Furthermore, Dr. Smith did not relate the employee’s need for medical treatment after February, 1998 to his prior, 1992 work injury in his October 10, 1999 SIME report. 


Because the employer has rebutted the presumption, we review the record as whole to determine whether the employee has proved his claim, by a preponderance of the evidence, that he is entitled to medical care after February, 1998 and permanent impairment benefits.  We find he has.


In DeYonge v. Nana-Marriot, 1 P.3d 90, 96 (Alaska 2000), our Supreme Court held: 


Thus, for an employee to establish an aggravation claim under workers' compensation law, the employment need only have been "a substantial factor in bringing about the disability."  Hester
 suggests that when a job worsens an employee's symptoms such that she can no longer perform her job functions, that constitutes an "aggravation"--even when the job does not actually worsen the underlying condition.


In Steffey v. Municipality of Anchorage, AWCB Decision No. 96-0430 (November 13, 1996) (Aff’d, Steffey v. Municipality of Anchorage, 1 P.3d 685 (Alaska 2000)), the Board held that an employee’s eight additional reports of occupational injury were actually reports of the waxing and waning of his recurrent symptoms.  The Board concluded that the employee would be limited to medical treatment allowed under his original, underlying 1992 injury dates, not re-starting the employee’s medical treatment frequency standards for each new report of injury.  As in Steffey, we find the employee suffered from periodic waxing and waning of his symptoms from his underlying 1994 injury, due to various activities at his work.  We find he need not have filed an additional report of occupational injury every time his symptoms arose in the same location as his original 1994 injury location.  We note that even had he filed new reports of injury, the 1994 insurer would have remained the same (Alaska National).


We give less weight to the reports of Drs. Peterson and Smith as their reports were limited only to the effect of the 1992 injury.  These physicians were not asked about the effects of the 1994 injury, or the cumulative effect of the employee’s arduous, heavy-duty job.  We acknowledge Dr. Peterson addressed the effects of the 1994 injury and cumulative work exposure in his depositions, nonetheless, we find that in his second deposition at page 46, Dr. Peterson acknowledged the employee’s continued work for the employer could have aggravated his back condition and permanent impairment.  We find Dr. Cobden’s testimony fully addresses the effects of the employee’s exposures and his heavy duty occupation.   Accordingly, we give his opinion regarding the work-relatedness of the employee’s need for medical treatment and permanent impairment more weight.  


Based on the employee’s testimony and Dr. Cobden’s report and testimony, supported by Dr. West’s treatment records, we find the employee’s back complaints were in the same general area, and of the same quality from at least 1994 forward.  We find the employee’s work-related increase in symptoms, under DeYonge, are, and continue to be related to his work for the employer/Alaska National.  We conclude the employee’s claim for medical benefits after 1998 is compensable, and the employer shall either pay or otherwise reimburse the employee for his medical treatment.  


We find the employer has failed to produce substantial evidence which provides an alternative explanation that excludes the work as the cause of the employee’s back complaints.  Similarly, we find the employer failed to directly eliminate any reasonable possibility the work was a factor in causing the employee’s back complaints.  We conclude, based on the preponderance of the evidence, that the employee is entitled to medical benefits (either paid for or reimbursed) from February 1998, continuing. 


We find based on Dr. Cobden’s report and testimony, in conjunction with the employee’s lack of treatment from 1992 – 1994, that the 1992 injury resolved shortly after his 1994 re-injury.  We conclude the 1992 carrier, Ace, is no longer responsible for the employee’s medical care or PPI.

In his November 30, 2001 letter to the employer, the employee itemized the medical costs he is seeking be paid.  Included therein is a charge:  “$390.00 – to be reimbursed to Mr. Tisdale for transportation, lodging and meals to attend evaluation.” 

AS 23.30.095(a) provides in pertinent part:  “The employer shall furnish medical, surgical, and other attendance or treatment . . . for a period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.”  AS 23.30.395(20) provides, “‘medical and related benefits’ includes…transportation charges to the nearest point where adequate medical facilities are available.”  In addition, our regulation 8 AAC 45.084(c) states, “It is the responsibility of the employee to use the most reasonable and efficient means of transportation under the circumstances . . .”


In Beckman v. Ohm Remediation Svcs., AWCB Decision No. 01-0048 (March 9, 2001), a different panel denied long-distance transportation costs claimed by an employee when adequate care was available locally.  Similarly, we find the employee could have chosen an orthopedic physician in either the Kenai or Anchorage areas.  Accordingly, although we find the employee’s choice of Dr. Cobden allowable (Tisdale II), we find the employer is not responsible for the employee’s transportation costs, lodging and meals to treat with him in Fairbanks.  


Regarding PPI, we find the employee raises the presumption with the opinions of Drs. Cobden and Mulholland that his permanent impairment is related to his 1994 work injury and subsequent symptomatic aggravations.  We find the employer rebuts the work-relationship of the permanent impairment with the opinion Dr. Peterson that his back condition is related to the employee’s being overweight.  We conclude that the employee has proven, by a preponderance of the evidence, that his PPI is related to his 1994 work and subsequent aggravations.  


As above, based on Dr. Peterson’s deposition admissions, we find the employer has failed to directly eliminate any reasonable possibility that work was a substantial factor in causing his permanent impairment.  We find Dr. Peterson’s opinion that the employee’s weight was the cause of his back problems speculative and afford that opinion little weight.  We find a distinct, reported injury in 1994, and at least four other work aggravations that we find to be the more likely cause of the employee’s permanent impairment.  We give greater weight to Dr. Cobden’s well reasoned, and well explained by his deposition, opinion that the employee’s PPI is related to his work with the employer. 


We conclude the employee is entitled to an award for permanent impairment based on Dr. Cobden’s 7% rating.  We give less weight to Dr. Mulholland’s 17% rating, as we find the range of motion method for calculating was not the appropriate method of the Guides to use.  We give the most weight to the well reasoned, and explained opinion of Dr. Cobden.  We conclude the employer shall pay the employee $9,450.00 for PPI (.07 X $135,000.00).  


Even had we not permitted Dr. Cobden’s testimony and report into evidence, our conclusions would nonetheless be the same.  We would find the employee raised the presumption that his claims are compensable with his testimony and Dr. West’s treatment notes.  Assuming the presumption was rebutted, we would find the employee still proved his claims based on a preponderance of the evidence.  Under DeYonge, we would find the employee’s complaints of low-back symptoms are compensable and the cause of his permanent impairment.  


We find the employee has been deprived the time value of money awarded herein (based on the employer’s good faith controversion).  We find interest is due at the statutory rate.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Childs v. Copper Valley Electrical Association 860 P.2d 1184, 1191 (Alaska 1993).  We find the employer controverted in good faith based on Dr. Peterson’s report, and conclude no penalty is due.  


The employee seeks an award of attorney’s fees associated with his successful claim for medical benefits and PPI. AS 23.30.145, provides in pertinent part:


(a)
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded;  the fees may be allowed only on the amount of compensation controverted and awarded.  . . . In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.  


(b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find the employer controverted and otherwise resisted paying the employee benefits, and conclude we may award attorney's fees under subsection .145(b).  


Subsection .145(b) requires that the attorney’s fees awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.


We find practice in the Workers' Compensation forum to be contingent upon prevailing upon issues presented to the Board. We find the employee's counsel has practiced in the specialized area of workers' compensation law for several years.  In light of Mr. Jensen’s expertise and extensive experience, and the contingent nature of workers' compensation practice, we find $250.00 per hour to be a reasonable hourly rate for Mr. Jensen.  We note Mr. Jensen requested fees be paid at $500.00 per hour;  we find that $250.00 per hour is substantially higher than virtually every defense attorney, and $250.00 per hour already reflects the contingent nature of worker’s compensation practice. 


Turning to the present case, we find that the employee prevailed on his claim for medical and PPI benefits.  We are also required to consider the benefits to the employee.  We find the benefits to the employee to be significant;  he was without medical benefits for over three and a half years and has been denied PPI benefits.  We find, this case was hotly contested, and well litigated by experienced, competent counsel.  


Nonetheless, we find the employee originally sought a PPI award based on Dr. Mulholland’s 17% rating.  We have awarded 7% based on Dr. Cobden’s rating.  Furthermore, we find a good deal of the extra briefing, decisions, and depositions were caused by Mr. Jensen’s failure to properly send his witness list to the employer.  We find this oversight caused a drastic increase in the hours billed by both parties.  Based on the reduced PPI awarded and the witness list oversight, we will reduce the total attorney’s fees and paralegal costs by 20%.  


The affidavits reflect total billing hours at 107.4 at $250.00 per hour and 13.2 hours at $215.00 per hour, for a total of $29,688.00.  Based on the deductions above, we find an award of $23,750.40 hours to be reasonable and necessary in light of the benefits awarded to the employee ($29,688.00 X .80). 


Regarding paralegal costs, the affidavits reflect total paralegal hours of 22.90 hours at 100.00 per hour and 11.1 hours at $90.00 per hour, for a total of $3,289.00.  Based on the deductions formula above, we will award a total of $2,631.2 for reasonable and necessary paralegal costs.  ($3,289.00 X .80).   


We find the majority of the other costs claimed by the employee to be reasonable and necessary and awardable under 8 AAC 45.180(f) with the following exceptions:  The $57.00 claimed for “Faxes” is not allowed under 8 AAC 45.180(f) and prior decisions (See, Gertlar v. H & H Contractors, AWCB Decision No. 97-105 (May 12, 1997));  “faxes” are part of general office overhead.  Furthermore, we assume the $650.00 cost for “Dr. Mulholland’s rating” is the same $650.00 detailed in the employee’s November 30, 2001 letter, which we awarded above.  The total amount awarded for other costs is $2,540.67 ($3,247 –($57.00 + $650.00)).  The employer shall pay a total of $28,922.27 for reasonable attorney’s fees and costs.  


ORDER
1. The employer shall pay or otherwise reimburse the employee for medical costs incurred since February 1998 in accordance with this decision and order. 

2. The employer shall pay the employee $9,450.00 for permanent partial impairment benefits, including interest based on Dr. Cobden’s June 15, 2000 report.

3. The employer shall pay $28,922.27 for reasonable attorney’s fees and costs.


Dated at Anchorage, Alaska this 28th of February, 2002.
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Marc Stemp, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of GLENN A. TISDALE employee / applicant; v. COOK INLET SPILL PREVENTION, employer; ACE PROPERTY & CASUALTY INS CO; and ALASKA NATIONAL INS. CO., insurers / defendants; Case Nos. 199207389, 199403352; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th of February, 2002.

                             

   _________________________________

      




   Marie Jankowski, Clerk

�








� Dr. Mulholland also generated a report dated January 18, 2000 which the employer filed a Smallwood objection to.  The parties agree that report is not properly before the Board.   


� There is some confusion whether the employee was seen by Dr. Cobden on June 14th or 15th.  


� [v. State of Alaska, 817 P.2d at 476 n.7].
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