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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

BOBBIE G. BURNETTE, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

ATU COMMUNICATIONS,

                                                  Employer,

                                                   and 

ACE PROPERTY & CASUALTY INS CO,

                                                  Insurer,

                                                            Defendants.
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        INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  200003864
        AWCB Decision No. 02-0039  

         Filed with AWCB Anchorage, Alaska

         February 28, 2002


On February 7, 2002, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s appeal of a Board designee’s December 12, 2001 prehearing conference decision.  That decision denied the employee’s Petition to Compel discovery from the employer.  Attorney Robert Rehbock represented the employee.  Attorney Michael Budzinski represented the employer.  This matter was initially set for a hearing based on the written record, pursuant to AS 23.30.108(c), on January 30, 2001.  At that time, the Board concluded that it would benefit from oral argument, and requested that the parties appear on February 7, 2002 to present their arguments.  The record closed at the conclusion of that hearing.

ISSUES

Did the Board designee abuse his discretion in his December 12, 2001 discovery order?

SUMMARY OF THE EVIDENCE


The employee alleges that she suffers bilateral carpal tunnel syndrome as result of working as a directory assistance operator for the employer for approximately 19 years.  The employee takes approximately 300 to 500 calls per day, and uses a keyboard to respond to inquiries, which she claims caused her conditions.  She noticed the onset of her condition in approximately March 1998, shortly after receiving new work equipment.  The employee has treated with Robert W. Lipke, M.D.  In March 2000, she underwent right carpal tunnel release surgery.  In September 2000, she underwent left carpal tunnel release surgery.  Dr. Lipke concluded the employee’s work for the employer was a substantial factor in causing her bilateral carpal tunnel syndrome.
  


At the request of the employer, the employee was evaluated by Anthony Woodward, M.D., on March 23, 2001.  Dr. Woodward wrote, “there has been no certain evidence that keyboarding causes carpal tunnel syndrome,”
 and concluded that the employee’s carpal tunnel syndrome was likely related to several nonwork factors.
  In making his determination, Dr. Woodward relied significantly on a study performed by doctors at the Scottsdale Mayo Clinic.  That study found that the incidence of carpal tunnel syndrome among keyboard operators at the Mayo Clinic was not greater than the incidence of carpal tunnel syndrome in the general population.  Dr. Woodward also relied on a videotape of an individual demonstrating the work allegedly performed by the employee and other telephone operators at the employer’s place of business.  He opined that the employee’s job could not be a cause or compensable aggravator of the employee’s upper extremity condition.  He concluded that no aspect of the equipment operation for the employee’s job could be considered an aggravator or cause of carpal tunnel or other compensable upper extremity complaint in any person.


On September 10, 2001, the employee sought the following information from the employer:

1. Dates that current keyboarding and workstation equipment and design was installed?

2. Dates that current software design was installed?

3. A listing of all significant hardware and software changes in last five years?

4. Provision of any information or documents on complaints of other workers of the same job as claimant for upper extremity complaints claimed or asserted by the employee, employer, or any physician has related to work activity?

The employer did not supply the documents requested.  On October 24, 2001, the employee filed a Petition to Compel the employer to release the information or documents that were requested in the September 10, 2001 letter.


On November 16, 2001, the employee next requested, “a copy of any notes, memorandums, reports of occupational injury and/or knowledge of any problems regarding upper extremity problems,” for seven specific employees named in the employee’s Amended Witness List.  The employer responded to the employee’s requests on December 21, 2001, objecting to the production requests on several grounds.
  The employer claimed it was not free to disclose any private information regarding other employees in the context of the employee’s claim.  The employer also argued that the information requested was not relevant to the particular issues presented in the case or, if arguably relevant, was likely to “confuse the issue or mislead the Board.”  Lastly, the employer argued that the requests were overbroad and burdensome because they did not focus on workers who have been diagnosed with carpal tunnel syndrome.


The employer ultimately agreed to provide items 1 through 3 in the employee’s September 10, 2001 discovery request.  The parties attended a prehearing conference on December 12, 2001.  The Board designee denied the employee’s Petition to Compel.  The Board designee wrote:

The request is to[o] broad and was not likely to lead to admissible evidence relative to the [employee’s] injuries; the information/documentation requested by Rehbock may show a history of same or similar injuries to other [employees], but it will not establish the work relatedness of the [employee’s] injuries; the discovery request was denied.


The employee appealed this decision.  At the hearing, the employee clarified the scope of her discovery request to include documentation of:

Instances where the employer has acknowledged or accepted that a similarly engaged worker has suffered similar injury by or from use [sic] similar workplace equipment, and; Instances where employer has received and maintained as required by law report[s] of injury from similarly engaged employees similar use of similar workplace equipment.


The employee argued that records from OSHA and the Board should be produced.  The employer argued that these records are irrelevant and that production of these documents would be burdensome.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

DID THE BOARD DESIGNEE ABUSE HIS DISCRETION IN HIS DECEMBER 12, 2001 DISCOVERY ORDER?

A. STANDARD OF REVIEW

The employee claims the Board designee abused his discretion in his December 12, 2001 discovery order.  Under AS 23.30.108(c), the Board must uphold a Board designee’s discovery decision absent “an abuse of discretion.”  The Alaska Supreme Court has stated that abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”
 Additionally, an agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.
  


In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence...If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) the substantial evidence in light of the whole record.


On appeal to the courts, Board decisions reviewing the designee’s determinations are subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  The Board’s concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review.


Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order...must be upheld.”
  


B.
DISCOVERY DETERMINATION

  Information is discoverable under the Workers’ Compensation Act if it is “relative” to the employee’s injury or claim.  AS 23.30.107.  “We have reached the conclusion that ‘relative to the employee’s injury’ need only have some relationship or connection to the injury.”
   The Board has used, by analogy, the legal concept of “relevancy” in its determinations as to what is “relative” to an employee’s claim.
  Relevancy describes a logical relationship between a fact and a question that must be decided in a case.  The relevancy of a fact is its tendency to establish a material proposition.
  The Commentary to Alaska Evidence Rule 401 explains that:

[r]elevancy is not an inherent characteristic of any item of evidence but exists only as a relation between an item of evidence and a matter properly provable in the case.  Does the item of evidence tend to prove the matter sought to be proved?  Whether the relationship exists depends upon principles evolved by experience or science, applied logically to the situation at hand.  (Citations omitted.)


To be admissible as evidence under the Alaska Evidence Rules, the relevancy relationship need not be strong: "relevant evidence means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence."
  The Board has stated a two-step process to determine the relevance of evidence:

The first step in determining whether information sought to be released is relevant, is to analyze what matters are "at issue" or in dispute in the case…In the second step we must decide whether the information sought by Employer is relevant for discovery purposes, that is, whether it is reasonably "calculated" to lead to facts that will have any tendency to make a question at issue in the case more or less likely. In interpreting the meaning of "relevant" in the context of discovery, we have previously stated:

We believe that the use of the word "relevant" in this context should not be construed as imposing a burden on the party seeking the information to prove beforehand, that the information sought in its investigation of a claim is relevant evidence which meets the test of admissibility in court.  In many cases the party seeking information has no way of knowing what the evidence will be, until an opportunity to review it has been provided.

We conclude, based on the policy favoring liberal discovery, that "calculated" to lead to admissible evidence means more than a mere possibility, but not necessarily a probability, the information to be released will lead to admissible evidence.  For a discovery request to be reasonably "calculated," it must be based on a deliberate and purposeful design to lead to admissible evidence, and that design must be both reasonable and articulable.  The proponent of a release must be able to articulate a reasonable nexus between the information sought to be released and evidence that would be relevant to a material issue in the case. 

To be "reasonably" calculated to lead to admissible evidence, both the scope of information within the release terms and the time periods it covers must be reasonable. The nature of Employee's injury, the evidence thus far developed, and the specific disputed issues in the case determine whether the scope of information sought and period of time covered by a release are reasonable. 


In the instant matter, the disputed issue is the causation of the employee’s bilateral carpal tunnel syndrome.  The employer has taken the broad position that neither keyboarding in general, nor the employee’s specific job, is capable of causing carpal tunnel syndrome.  The employee seeks discovery of similar injuries at the employee’s place of work in hope of contesting this position.  In his treatise on evidence, Professor John Strong has articulated that:

Causation is frequently in genuine dispute, and circumstantial evidence may be of great value in pursuing this elusive issue.  Thus, receptivity to evidence of similar happenings to show causation is heightened when the defendant contends that the alleged conduct could not possibly have caused the plaintiff’s injury.


Due to the broad nature of the employer’s defense in this case, the Board is amenable to permitting greater discovery then we might otherwise allow.  Here, the employer’s expert has made a blanket assertion that the employee’s job is incapable of causing carpal tunnel syndrome.  In this case, evidence of other similarly situated employees that have contracted carpal tunnel syndrome at the worksite is clearly relevant.  The Board finds that this evidence is reasonably likely to lead to admissible evidence.
  The Board finds that this information could be helpful for it to properly ascertain the rights of the parties.


Employers in Alaska are required by law to maintain records of all workplace injuries.
  These records are kept on form DOSH 200, and include, inter alia, the employee’s occupation, department and a description of the injury or illness.
  The Board concludes that the employer’s DOSH 200 forms are relative to the employee’s injury, and therefore the Board designee abused his discretion by declining to order its production.  


The employee claims that her symptoms commenced in approximately March 1998.  Accordingly, the Board orders the employer to release its DOSH 200 forms from 1996 and forward to the end of 2000 to the employee.
  However, the employer shall only supply information for employees that suffered similar injuries as the employee by or from using similar workplace equipment as the employee.  The employer shall redact the names of the injured employees.  The Board finds that this production of documents is narrowly tailored to meet the employee’s request and protect the confidentiality of the employer and its other employees.  Since these documents are required to be kept by law, the Board finds that it is not burdensome for the employer to produce this information.


Regarding the employee’s request for Board records, the request for workers’ compensation medical or rehabilitation documents regarding similarly situated employees is denied.  Workers’ compensation medical or rehabilitation records are not public records.
  The employee already has the names of seven employees that she claims suffer injuries similar to her own injuries, and has listed them as witnesses in this case.  The proper channel for obtaining these employees’ private medical or rehabilitation records is to obtain releases for this information from the injured workers.  The Board designee’s denial of the employee’s request for this information is therefore affirmed.

ORDER


The Board designee’s December 12, 2001 discovery order is reversed in part, affirmed in part.  The parties shall proceed in accordance with this decision. 

Dated at Anchorage, Alaska this 28th day of February 2002.
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Andrew Piekarski, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of BOBBIE G. BURNETTE employee / applicant; v. ATU COMMUNICATIONS, employer; ACE PROPERTY & CASUALTY INS CO, insurer / defendants; Case No. 200003864; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of February 2002.

                             

   _________________________________

      






Marie Jankowski, Clerk
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