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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

RICHARD D. BRIGGS, 

                                                  Employee, 

                                                            Respondant,

                                                   v. 

AURORA ELECTRIC, INC.,

                                                  Employer,

                                                   and 

EAGLE PACIFIC INSURANCE CO.,

                                                  Insurer,

                                                            Petitioners.
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          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  200104322
        AWCB Decision No. 02-0040  

         Filed with AWCB Anchorage, Alaska

         on March 5, 2002


We heard the employer’s petition for a second independent medical evaluation (SIME) at Anchorage, Alaska on February 27, 2002.  Attorney Richard Harren represents the employee.  Attorney Joseph Cooper represents the employer.  We proceeded as a two-member panel which constitutes a quorum.  AS 23.30.005(f).  We closed the record at the hearing’s conclusion.  


ISSUE

Whether to order an SIME.


SUMMARY OF THE EVIDENCE

The employee began working for the employer as a Journeyman Electrician in August of 1998.  On March 10, 2001 the employee was carrying reels of wire when he slipped and fell at a work remodel site.  The heavy reels landed on the employee’s chest.  (March 14, 2001 Report of Injury).  The employee suffered a pulmonary contusion, complicated by Empyema and Hypoxia, which required hospitalization for approximately two-weeks.  A March 13, 2001 CT scan report provides:  “There is a large region of consolidation from the right lower lobe.  In view of the patient’s recent trauma, this probably represents a contused lung.  Note that I cannot exclude a superimposed infiltrate.  Rib fractures are not seen but are not excluded.”  


After his release from the hospital, the employee continued treating with John Clark, M.D., which included chiropractic care with Peter Ryan, D.C., and physical therapy.  The employee continues to treat with Dr. Ryan.  


At the request of the employer, the employee was evaluated by James Champous, M.D., and orthopedic surgeon, and Jacquelyn Weiss, M.D., Ph.D., a neurologist (the Panel), on September 10, 2001.  Related to his work injury, at page 7 of their September 10, 2001 report, the panel diagnosed the employee with “1.  History of pulmonary contusion, complicated by empyema, probably secondary to the industrial injury of March 10, 2001;  2.  Thoracic strain, secondary to the industrial injury of March 10, 2001.”  The panel opined that the employee need no additional medical treatment for his thoracic strain.  (Id.).  The panel opined the employee is medically stable.  (Id. at 8).  The panel opined the employee is able to return to full-duty employment as an electrician and that he suffers no permanent partial impairment related to his thoracic strain.  (Id. at 9).  Regarding the employee’s complaints of continuing chest and neck pain, the panel noted:  “We are unable to determine the origin of his complaints of pain, in that they are nonanatomic in their distribution.”  


In his November 10, 2001 report, Dr. Ryan detailed a chiropractic treatment plan for the employee.  Dr. Ryan noted in the “status” section:


Mr. Briggs’s current work status reflects that he is able to return to work but with the following health related restrictions:  The patient is instructed to avoid prolonged sitting, standing, walking, and jarring motions, as well as avoiding repetitive bending, reaching, lifting, turning, push/pull movements, and had use.  Additionally, he is advised not to lift over 15 pounds.  He will be under work restrictions for eight weeks.  Mr. Briggs’s work status will be re-evaluated on 01/24./01 (sic).  A determination concerning his work status will be made at that time.  


Dr. Ryan recommended the employee continue with his home exercise program and continue treatment approximately once per week.  Dr. Ryan noted in his “discussion” section:  “Patient is progressing slowly.  Consider orthopedic rehabilitation consultation.  Decrease treatment frequency to motivate patient towards active care.”  In his December 5, 2001 physician’s report, Dr. Ryan check “no” in the “medically stable” box.  


The employee argues that an SIME at this juncture is premature, as he is still actively treating with Dr. Ryan, and anticipates a referral to an orthopedic specialist.  Furthermore, he argues that he is seeking additional treatment for the pulmonary component of his injury, in addition to the treatment he is receiving for his neck.  


The employer argues that the employee initially requested the SIME process get started, and that the process general takes at least several weeks, if not months to “get through the system.”  The employer asserts that any financial hardship would be borne by it if new medical evidence in the future necessitated a follow-up SIME, and it would pay for it.  The employer requests we go forward on the following SIME issues:  Functional Capacity, Date of Medical Stability, and Permanent Impairment Rating (no dispute between doctors yet).  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employer requests that the Board order an SIME.  The employee objects, claiming the record is incomplete and an SIME is premature.
The legislature has granted us the authority to order an SIME to assist us in our decision-making process.  AS 23.30.095(k) provides, in pertinent part:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.

Furthermore, AS 23.30.110(g) provides the Board the authority to require employees to be examined “by a duly qualified physician which the board may require.”  When deciding whether to order a SIME evaluation, the Board looks at the following factors:

1. Is there a medical dispute between the employee’s attending physician and the EIME physician;

2. Is the dispute significant; and

3. Would an SIME physician’s opinion assist the Board in resolving the dispute?


We find disputes between Drs. Ryan and the empoyer’s panel presently exist regarding the employee’s ability to retrun to work (functional capacity) and the whether or not the employee is medically stable.  We find that the PPI issue is premature;  the employer’s panel did not address any potential impairment related to the employee’s pulmonary condition.  We will not order an SIME on the PPI issue.   We do find an SIME would assist us in deciding the first two issues, however.  Under AS 23.30.095(k), we conclude that the employee should be seen by a SIME physician regarding these disputes.  We note that future disputes will likely arise, and the employer has accepted responsibility for that contingency.  


An SIME must be performed by a physician on our list unless we find the physicians on our list are not impartial.  8 AAC 45.092(f).  We find that a physician with a specialty in orthopedics or physical medicine is best suited to perform the SIME evaluation regarding the employee’s neck condition.  Larry A. Levine, M.D., is a physician on our list who specializes in physical medicine.  According to our records, Dr. Levine has not treated the employee.  We therefore choose Dr. Levine, to perform the SIME.  Workers’ Compensation Officer, Cathy Gaal, shall be provided a copy of this decision and shall schedule a pre-hearing to coordinate the SIME process.  


ORDER

The SIME process shall go forward on the issues of Functional Capacity and Medical Stability.  


Dated at Anchorage, Alaska this 5th of March, 2002.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                





     Darryl Jacquot, Designated Chairman







____________________________                                






Robin Ward, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of RICHARD D. BRIGGS employee / respondant; v. AURORA ELECTRIC, INC., employer; EAGLE PACIFIC INSURANCE CO., insurer / petitioners; Case No. 200104322; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 5th of March, 2002.

                             

   _________________________________

      




   Marie Jankowski, Clerk
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� Deal v. Municipality of Anchorage (ATU), AWCB Interlocutory Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).
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