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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

DON L. TROY, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

SAVE-U-MORE,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendants.
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        FINAL

          DECISION AND ORDER

        AWCB Case No.  199608838
        AWCB Decision No. 02-0042

         Filed with AWCB Anchorage, Alaska

         March 7, 2002

On February 6, 2002, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for additional medical and transportation benefits.
  Attorney Michael Patterson represented the employee.  Attorney Robert Bredesen represented the employer and its insurer.  The record closed at the conclusion of the hearing.

ISSUES

1. Is the employee entitled to additional medical and transportation benefits?

2. Is the employee entitled to attorney’s fees and costs? 

SUMMARY OF THE EVIDENCE

Prior Injuries


The employee has had two prior work injuries.  On November 10, 1992, while working for Sears Roebuck & Co. in California, the employee felt pain in his mid-back while lifting at work.  He reported the injury on November 12, 1992, and was seen at Santa Monica Hospital Medical Center/Emergency Service by Curtice Wong, M.D.
 The objective findings revealed upper lumbar/lower thoracic spinal tenderness, with a normal neurological examination.  The diagnosis was “back strain.”
  The employee attended physical therapy from November 25, 1992 to January 6, 1993.  On January 6, 1993, the employee reported that he was virtually pain-free.  After 8 total visits, he was discharged from physical therapy on February 10, 1993 as “able to complete work duties.”
 The employee testified that he returned to the same job as before the injury and he believed that his injury substantially healed.


On September 21, 1993, the employee injured his mid-back while moving some boxes at work.  He was diagnosed with an “acute thoracic sprain.”
  The employee treated for pain in his thoracic and upper lumbar spinal area.  He suffered no radiculopathy and thoracic spine x-rays were negative.
  He attended physical therapy and was placed on light duty.  The employee testified that he ultimately recovered from this injury and returned to medium-heavy duty employment.  


The employee testified that he moved to Alaska in April 1994 and worked for the next two years, relatively pain-free.  He testified that he had no work or lifting restrictions.
  He worked initially at Seven Eleven, doing freight work, customer service, stocking and unloading trucks.  He then worked as an ironworker.  He worked for the employer for a short period of time, but in the summer of 1995 went to work again as an ironworker.  Thereafter, he rejoined the employer as a freight handler.
 He testified that his back occasionally became sore from work prior to May 1996, but it was not chronic pain, did not cause him to miss work and did not cause him to seek medical care from April 1994 through May 1996.
  The employee did not recall ever having pain radiating into his legs before May 1996.

May 9, 1996 Work Injury


It is undisputed that the employee was injured in the course and scope of his employment on May 9, 1996 while working as a freight handler.  The employee was lifting and moving 50-pound bags of dog food and developed pain in his back.
  He went home and the pain increased.  He received treatment at the Central Peninsula General Hospital Emergency Department.  The impression was a lumbar strain and he was prescribed muscle relaxers, painkillers and physical therapy.
  It was noted that “he has never been told he has a disk problem.”
  It was noted that he had pain radiating to both thighs intermediately.
  His physical examination revealed pain with straight leg raising on the right to about 35 to 40 degrees.
  


He returned to work, but was unable to continue working after additional lifting at work caused a worsening of the pain.  On approximately May 16, 1996, the employee began treating with J. Nels Anderson, M.D., who initially diagnosed a lumbar strain.  Dr. Anderson noted:

26-year-old seen in the Emergency Department.  Apparently strained [his] back lifting some food and lumber.  Got a note from the ED not to lift and his boss apparently told him he needed to anyway.  He lifted about 1000 pounds of food that he had to unload yesterday and his back is much worse today.  He has shooting pains that go down his legs, especially on the right-hand side.  He has had previous injury to his back after motor vehicle accident and had some trouble when he was lifting, doing warehousing at Sears.  [H]e had been here in Alaska for 2 years and has had some very minor back problems but nothing really significant until Saturday when he couldn’t get out of bed with back pain.

Dr. Anderson also noted the employee had positive right-hand side straight leg raising.
  Dr. Anderson ordered a lumbar spine MRI, which revealed a central disc protrusion at the L4-5 level, as well as mild annular bulging at L2-3 and L3-4.  The MRI revealed moderate degenerative changes predominating at L2-3, 3-4 and 4-5, with slight narrowing at each.  Dr. Anderson took the employee off work.  On June 13, 1996, Dr. Anderson stated:

It seems apparent to me that his back strain is resolving.  It is uncertain whether or not he will get a full recovery.  It is noted on his CAT scan that he had disk protrusions at 4/5 mm central protrusion at L4, L5 and some bulging at L2/3 and L3/4 and if these don’t resolve obviously surgery would be indicated.  This MRI was done on 5 June of 1996.  I have advised him that he may in fact need to have surgery if in fact conservative therapy does not solve the problem.  I will release him to nonlifting work however it sounds like based on his job that may not be feasible.


The employee began treating with Davis Peterson, M.D., on July 30, 1996.    Dr. Petersen noted that the employee had been unable to work for about 6-7 weeks, and had treated conservatively with physical therapy for approximately five weeks.  He noted that the employee had increased pain with almost any increased activity.
  He also had one episode of radiation to the left buttock with associated numbness, and occasional shooting pain down the posterior lower extremities.


On August 8, 1996, the employee underwent a physical capacity evaluation (“PCE”).  This evaluation found that the employee was capable of performing at least a medium level capacity level of work on a repetitive basis.
  On August 16, 1996, the employee reported to his physical therapist that because of pain following the PCE, he had been unable to perform any home exercise for four days.
  


On September 24, 1996, the employee returned to Dr. Petersen with an occupational description for his job.  He reported that his symptoms remained unchanged, that he still had midline low back pain without radiation that was exacerbated by lifting, bending and twisting.
  Dr. Petersen stated that the PCE showed somewhat above medium level, but not consistent with heavy description, as his current job description indicated, and Dr. Petersen released the employee within the PCE guidelines, stating that if the employer was unable to accommodate the employee at this level then he probably would need vocational rehabilitation and reassignment.  He assessed the employee as having an L4-5 central disc herniation and degenerative disease with chronic baseline low back pain.  He rated the employee as having 5% permanent partial impairment (“PPI”).
  The employer paid PPI benefits based on that rating, biweekly from September 24, 1996 through May 24, 1997.


The employee was discharged from physical therapy on October 4, 1996.  The discharge summary noted that the employee continued to have pain with aggressive activity and suffered intermittent limitations secondary to pain and stiffness in the morning.
  On October 10, 1996, the employer sent Dr. Peterson a letter asking whether the employee’s injuries were related to his May 9, 1996 work injury.  Dr. Peterson indicated he was unable to determine that they were, and requested to know the employee’s physical capacity prior to his 1996 injury.


The employee reported on October 14, 1996 that he had pain with radiation down the right leg with throbbing.  He testified that this pain occurred while he was shoveling snow off his roof.  On October 21, 1996, the employee sought additional physical therapy treatment.  He treated with Jeff Hultberg, D.C., who noted that the employee suffered severe lumbar motion restriction and his back pain worsened when he coughed or sneezed.
  Richard W. Garner, M.D., saw the employee on November 21, 1996 for a second opinion.  Dr. Garner noted:

Mr. Troy is seen today at the request of Dr. Davis C. Peterson for evaluation of back and left buttock pain.  Certainly the back pain is the predominance of his symptoms.  His injury was that of a lifting injury in May 9, 1996.  He had a distant back injury related to lifting in the early 90s, when he was working in California and apparently was on restricted lifting down there.  He apparently had been on a work restriction for a couple years in California.  Then, when he returned to Alaska, he had the opportunity to take several heavy laboring jobs, which he did, and apparently handled them without difficulty.  Even the day before lifting injury in question, the patient was fully active and fully functional from the symptomatic standpoint.

Dr. Garner referred the employee to Larry A. Levine, M.D.  Dr. Levine performed EMG testing on the employee, which proved normal and with no evidence of radiculopathy.


The employee treated with Dr. Levine through the summer of 1997.  Dr. Levine prescribed physical therapy and pain relievers for the employee.  The physical therapy note from July 23, 1997 indicated the employee still complained of pain in his back.
  On August 4, 1997, the employee presented at Central Peninsula General Hospital Emergency Department complaining of back pain that was triggered by sneezing the day before.
  The employee testified that Dr. Levine prescribed Vicodin after this episode, although Dr. Levine had been searching to find an effective pain reliever prior to that time.
  The evidence reveals that the employee had been, at varying times, prescribed Flexeril, Percocet, ibuprofen, Feldene, Anexsia, Darvocet, Ultram, Amitriptyline, Lodine, Serzone, Relafen and others from May 1996 before the employee’s sneezing episode in August 1997.


At the end of 1997 and into early 1998, the employee worked for a geophysical survey company, Hafta Surveying.  This work involved snowshoeing in remote locations.  The employee quit in February 1998 after approximately two months, because his back hurt too much doing that kind of work.
  On February 2, 1998, Dr. Levine saw the employee and wrote, “He notes ongoing back pain and reports that he had to quit his last job working with geophysical survey company due to ongoing back pain.”
  The employee testified that he did not feel that this job permanently worsened his condition.


From approximately May 1998 through February 1999, the employee worked full-time with a Hertz rental car facility, owned and operated by Superior Oilfield Logistics.  This job involved cleaning and moving cars, as well as minor maintenance.  The employee continued treating with Dr. Levine through the summer of 1998, and continued to complain of back pain.  During this employment, the employee noted that his condition seemed to be aggravated by prolonged movement or driving.
  In late 1998 and early 1999, the employee developed pain in his arms.  This was related to his work at Hertz, and the employee underwent surgery. He filed a workers’ compensation claim against Hertz for his arms, which was accepted and paid.  He did not file a workers’ compensation claim against Hertz for his back condition, because he did not believe that job caused a worsening of his condition.
  He testified that he endured back pain at this job, but that he endured pain in any kind of activity that he performed because of his May 9, 1996 work injury.
  


He did not work from February 1999 until approximately April 2000.  On October 4, 1998, at the request of the employer, Stephen Marble, M.D., examined the employee.  Dr. Marble diagnosed the employee as suffering “lumbar degenerative disc disease and questionable L4-5 central posterior annular tear.”
  Dr. Marble concluded that the employee’s continued need for narcotic pain medication was imprudent, was not related to the employee’s 1996 work injury, but rather was due to the employee’s chronic degenerative disc disease and subsequent events/exacerbations.
  Dr. Marble also concluded that no additional treatment was needed for the employee’s condition as result of his 1996 work injury.  He opined that the employee’s 1996 “lumbar strain/strain appears to have been a temporary aggravation of the patient’s lumbar degenerative disk condition, with stabilization and resolution of the exacerbation event at least by August 1997” when the employee had a more severe exacerbation of this condition by his sneezing episode.


On February 22, 1999, Dr. Levine opined that the employee’s May 9, 1996 back injury was a substantial factor in the employee’s need for treatment and medication.
  The employee continued to receive treatment with Dr. Levine.


The employee owned his own construction company, Troy Built Construction, starting in April 2000.  He did approximately 5 jobs, and still holds a license, but has not done work with Troy Built since late 2000.  The employee operated as a general contractor and specialized in erecting prefabricated metal buildings.  He testified that he started this company because he felt it would be easier on his back, since he would hire employees to do the heavy work that was required.  He worked approximately 40 or more hours per week and his activities included the solicitation of business, inspecting project sites, drawing up bids and making arrangements for equipment and supplies.  He testified that he did occasional hands-on work, which was generally in the light-duty range, and occasionally climbed on roofs and operated fork lifts.  He carried metal siding, which weighed about 12 pounds.  He testified that he did not believe this job permanently worsened his condition.
    


From April he through October 2001, the employee worked at Peak Oilfields in Nikiski.   He stopped working there because the job ended and his lifting restrictions were lowered by his physician.  He testified that neither this job nor any other job caused his back condition to worsen.
 


The Board ordered that the employee be seen for a second independent medical evaluation (“SIME”).  On June 11, 2001, Neil L. Pitzer, M.D., evaluated the employee.  Dr. Pitzer was asked if the employee’s May 9, 1996 injury was a substantial factor in bringing about his low back condition.  He replied: 

To an extent.  Given Mr. Troy’s history of relatively strenuous and heavy work, it is likely that he would have had some type of low back injury over time.  At the time of his injury, he was not doing any unusually strenuous or unusual activity and it would be my opinion, that his low back problems is the eventual outcome of his degenerative disc disease and strenuous work.


When asked if the employee’s May 9, 1996 aggravated, accelerated or combined with a pre-existing condition to produce the need for medical treatment, Dr. Pitzer responded affirmatively “to an extent.”
  He concluded that the employee “likely had some further disc injury and I think his previous evaluation of a five percent whole person impairment as related to the 5-9-96 injury, is appropriate.  Lumbar spine surgery would not be effective.”
  Dr. Pitzer opined that the need for additional treatment after August 7, 1997 was “secondary to the degenerative disc disease and not specifically to the 5-9-96 injury.”
  However, he also noted: 

The [epidural steroid] injections were mentioned as a possibility in 1996 and should be covered by the 5-9-96 injury.  Maintenance care by Dr. Levine every 3-4 months appears to be reasonable and related to the work injury of 5-9-96, as Dr. Levine was a treating physician prior to 8-7-97.


On October 19, 2001, the employee underwent another MRI, which confirmed herniations at the L4-5 and L5-S1 levels.
  At his November 26, 2001 deposition, Dr. Levine related the employee’s need for medical treatment to his herniation and his degenerative disc.
  He concluded that it was “highly unlikely and pretty doubtful” that the employee’s disk was herniated by his sneezing episode.
  Moreover, he concluded that the pain caused by the sneezing episode would not have likely occurred absent his May 1996 work injury.
  He also testified that he does not believe the employee’s 1992 or 1993 work injuries progressed into the injury that the employee now has.
  When asked if he agreed with Dr. Marble’s opinion that it is not reasonable to conclude that the employee’s ongoing symptoms are related to his 1996 work injury, Dr. Levine testified:

I would tend to disagree unless someone shows me some documentation or video watching this guy ride Brahma bulls or have some other work injury that can explain this change in symptomatology.


The employee testified that he has had pain in his back constantly since his May 9, 1996 work injury.
  He testified that his back pain is worsened by sitting too long and walking too long.
  The employee submitted a two-page chart detailing the out-of-pocket medication expenses, transportation charges and medical bills incurred by the employee after the employer controverted the employee’s claims.  The total amount of out-of-pocket expenses and unpaid medical bills was $10,022.24, plus mileage expenses.

Jenny Troy


The employee’s wife testified at the hearing.  She met the employee in 1989, and has been married to him for 6 years, but dated him for 6 years before that.  She testified that the employee’s back injuries in California resolved before the employee moved to Alaska in 1994.
  From 1994 through May 1996, the employee worked at jobs that required him to do heavy lifting.  She testified the employee did not have any complaints of back pain from 1994 until May 9, 1996.  The employee has had constant pain in his back since May 1996.  She testified that it appears that the employee has the same baseline pain that he had in May 1996 after his work accident.  However, he suffers flareups, caused by increased activity.  


She stated that shoveling snow was not one of the employee’s restrictions.  She testified the employee is very frustrated by the pain in his back and by the fact that he has difficulty supporting his family the way he would like.  In her opinion, no particular job or accident has caused the employee’s condition to worsen since May 1996.

Doug Coburn


The employer deposed Mr. Coburn, an aircraft mechanic.  He testified that he works for New Horizons Telecommunications.  In approximately August of 1999 or 2000, the company owned by the employee, Troy Built Construction, was hired to install a hangar door on an aircraft hangar.  The project took approximately two weeks.  He testified he was there for approximately 90 percent of the time and watched the progress of the construction.  He testified that the employee basically supervised the work and occasionally ran a forklift.  He testified he observed the employee using a rivet puller, which weighed about a pound and did not require a lot of force, and a drill.  He testified the employee spent a lot of time on the phone.  He testified the employee did not mention his back problems and did not appear to be in pain.

Robert Standish


The employer deposed Mr. Standish.  He hired Troy Built Construction to put a metal roof on a building in November 2000.  The project took from four to six weeks to complete.  He testified the employee did not work there everyday.  He testified that most of the time the employee was taking out 20 pound panels, cutting panels and then handing the panels to several other workers to install.  The only tools the employee used were a screw gun to attach the roof and a saw, weighing about 10 pounds.  He testified he saw the employee on the roof from time to time helping his other employees.  He never noticed the employee to have any problems.  He testified that a dispute arose after the project was finished regarding the price of the project, and this dispute was resolved in Small Claims Court, with a finding in favor of the employee. 

Arguments


On December 11, 1998, the employer controverted all of the employee’s benefits, relying on Dr. Marble’s opinion.  On December 22, 1998, the employee file the workers’ compensation claim for PPI benefits over 5%, medical costs, transportation costs and attorney’s fees and costs.  The employee argued that the employee’s need for medical care is related to the employee’s May 9, 1996 work injury.  The employee argued that the employer has failed to produce substantial evidence that the employee’s injury was not work-related and, therefore, as a matter of law, the employee is entitled to ongoing medical benefits.


The employer argued that the employee’s need for treatment after August 1997 does not relate to his 1996 injury.  The employer argued that the employee’s need for additional treatment is pre-existing and/or is related to a congenital condition the employee suffers.  The employer argued that alternative explanations exist for each of the employee’s flareups, since they all allegedly occurred while he was working elsewhere at the time of his flareups.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
IS THE EMPLOYEE ENTITLED TO ADDITIONAL BENEFITS?


A.
Applicable Laws

The injured worker is afforded a presumption that all the benefits he or she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.


The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, we examine the employer’s evidence in isolation.
 


There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  


The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.
 

B.
The Employee’s Right to Additional Benefits

The employee seeks medical and transportation benefits from August 1997 to the present and continuing, for injuries to his back.  The employer claims that any benefits after August 1997 do not relate to the 1996 work injury.  The Board finds the employee introduced sufficient evidence to raise the presumption of compensability regarding the need for additional benefits after August 1997.
  The employee and his wife testified that his May 9, 1996 work injury caused his back pain that he now suffers, and the employee suffered no subsequent injuries.
  Both also testified that the employee worked at jobs prior to May 1996 that required lifting, and he had no back complaints for approximately two years prior to his May 1996 work injury.  


Dr. Levine opined that the employee’s May 9, 1996 back injury was a substantial factor in the employee’s need for continuing treatment and medication.
  Dr. Levine reiterated this conclusion in his deposition testimony.
  Dr. Pitzer responded affirmatively that the employee’s May 9, 1996 injury aggravated, accelerated or combined with a pre-existing condition to produce the need for medical treatment “to an extent.”
  The Board finds this testimony is sufficient evidence to establish a “preliminary link” between the work accident and the employee’s injuries.  Following the Court's rationale in Meek v. Unocal Corp.,
 the Board therefore applies the presumption of compensability from AS 23.30.120(a)(1) to the medical benefits the employee claims.  


The employee having established a presumption of compensability, the burden shifts to the employer to rebut this presumption with substantial evidence.  Dr. Marble concluded that the employee’s 1996 work injury was a temporary aggravation of the employee’s preexisting lumbar degenerative disc condition, which stabilized and resolved at least by August 1997.  Dr. Pitzer opined that the employee’s need for additional treatment after August 7, 1997 was secondary to his preexisting degenerative disc disease.
 The Board finds the employer has offered substantial evidence ruling out the employee’s employment as a substantial factor in causing the employee’s injuries, thus rebutting the presumption.


The employee must prove his claim for additional medical benefits by a preponderance of the evidence.
  The Board finds the employee has met his burden of proof.  The employee testified that he had no chronic back problems from 1994 through May 1996.  During that time he continued to work at jobs that required him to lift things.  The employee testified that his May 1996 work injury caused pain in his back that has continued to this day.  He has had flareups while working at other jobs and from other incidents, such as his sneezing episode in August 1997.  However, he testified that he did not believe these episodes permanently worsened his condition.  It is noteworthy that the employee is making no claim for temporary total disability from August 1997.  Mrs. Troy corroborated the employee’s testimony. The Board finds the employee and Mrs. Troy were credible witnesses and we accord substantial weight to their testimony.
  


The Board concludes that the employee’s May 9, 1996 injury was a substantial factor in his need for medical care from August 1997 forward.  The Board accepts the conclusions and medical recommendations of Dr. Levine. The Board finds Dr. Levine to be a credible witness and accords substantial weight to his testimony.
  Dr. Levine has been the employee’s treating physician for the past five years, and is also on the Board’s SIME list.   On February 22, 1999, Dr. Levine concluded that the employee’s May 9, 1996 back injury was a substantial factor in the employee’s need for continuing treatment and medication.
  At his November 26, 2001 deposition, Dr. Levine buttressed this conclusion with a cogent explanation of the employee’s condition.  He testified that he does not believe the employee’s 1992 or 1993 work injury progressed into the injury that the employee now has.
 


The award of medical benefits to the employee is not entirely inconsistent with Dr. Pitzer’s conclusions.
Dr. Pitzer agreed, in large part, in his report, that the employee needs additional treatment as a result of his May 1996 injury:

The [epidural steroid] injections were mentioned as a possibility in 1996 and should be covered by the 5-9-96 injury.  Maintenance care by Dr. Levine every 3-4 months appears to be reasonable and related to the work injury of 5-9-96, as Dr. Levine was a treating physician prior to 8-7-97.

Dr. Pitzer noted that the employee’s May 9, 1996 injury aggravated accelerated or combined with pre-existing condition “to an extent” to produce the need for medical treatment.
  


The Board finds that the evidence does not support the conclusion that the employee’s May 1996 work injury was merely an aggravation of a pre-existing condition that resolved or stabilized by August 7, 1997.  There is credible testimony that the employee suffered back sprains in 1992 and 1993, which resolved by 1994.  These injuries occurred to the employee’s thoracic and upper lumbar spine, while his herniations and complaints now are predominantly regarding his lower lumbar spine.  The employee worked from 1994 until May 1996 with no lost time from work, no need for medical care and no significant back complaints.  The employee never had any radicular pain in his legs prior to May 9, 1996, and there is no evidence of any disk herniations or bulges prior to that date.


The substantial evidence demonstrates that there is an unbroken continuum of pain that the employee has suffered from May 1996 through the present.  There is no credible evidence that any intervening cause legally interrupted this continuum.  The employee did have flareups at other jobs and from various other incidents, such as the sneezing episode in August 1997.  However, there is ample proof that the May 1996 work injury was a substantial factor in causing these flareups.  Specifically, Dr. Levine testified that, because of the employee’s May 9, 1996 injury, he is susceptible to flareups based on simple activities such as coughing, sneezing, walking, sitting wrong way, etc.
  The Board concludes that the employee’s May 9, 1996 injury was a substantial factor in causing the employee’s need for additional treatment after August 7, 1997.


Concerning the employee’s benefits, the Board finds the employee is entitled to be compensated for all submitted medical and transportation expenses from August 1997 forward.
  Based on the evidence in the record, the Board concludes that such treatment was, and continues to be, reasonable and medically necessary.  The employee or his provider is also entitled to receive interest on all unpaid claims.

II.
ATTORNEY FEES AND COSTS

The Board finds the employee’s attorney has successfully prosecuted the employee’s claims.  The Board finds the employer resisted and controverted the employee’s claims.  AS 23.30.145 states, in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.

(b) If an employer fails to... pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


The employee’s attorney submitted affidavits detailing and explaining his fees.  He affied that he and his paralegal spent 72.01 hours from December 19, 1998 through January 30, 2002 and 28.87 hours from February 4, 2002 through February 6, 2002 working on this claim.
  The total amount of hours was 100.88.  The Board finds the employee has prevailed on the most substantial aspects of his claim: additional medical and transportation benefits.  


The employee’s counsel was instrumental in obtaining the benefits sought by the employee.  This matter was very complex – both medically and legally -- and tenaciously fought by the employer.  The employer’s counsel, Robert Bredesen, was a strong advocate for the employer, and is an experienced attorney.  The employee’s counsel, Michael Patterson, was also a strong and effective advocate for his client.  His briefs and his presentation of the employee’s claim were detailed, thorough and of great assistance to the Board.   


The Alaska Supreme Court has instructed us that an attorney’s fee award is not necessarily limited to the hourly rate multiplied by the number of hours expended.  Instead, the Board may consider the contingent nature of the fee and the likelihood of success on the merits.
  The Board finds that the employee’s attorney and his paralegal spent 100.88 hours on the employee’s claim.  The Board finds the hours spent are reasonable.  The employee’ attorney submitted an affidavit in support of paralegal costs.  The Board finds that $100 per hour is a reasonable fee for the employee’s paralegal.


The Board finds the employee prevailed on all of his substantive claim.  The Board will award the employee’s attorney his requested hourly fee of $200.  The Board finds this amount is reasonable.  Accordingly, the employer is ordered to pay the employee his attorney  and paralegal fees of $15,606 ($4,974 + $10,632).


The employee also seeks to recoup legal costs spent in the litigation of this claim.  The employee’s attorney submitted an affidavit supporting his claim for legal costs.  The February 1, 2002 affidavit seeks costs amounting to $463.74.
  The Board finds this amount was reasonably necessary for the litigation of the employee’s claim.  The Board will award $463.74 in legal costs to the employee.

ORDER

1. The employee’s May 9, 1996 work injury is a substantial factor in causing the employee’s need for additional medical treatment from August 7, 1997 forward.  The employee’s need for additional medical treatment is reasonable and necessary.  The employer is ordered to pay all unpaid medical bills, prescription costs, transportation costs and other related expenses plus interest.

2. The employer is ordered to pay the employee $15,606 for attorney’s fees and paralegal fees.  The employer is ordered to pay $463.74 in legal costs.
Dated at Anchorage, Alaska this 7th day of March 2002.
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If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     
If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DON L. TROY employee / applicant; v. SAVE-U-MORE, employer; ALASKA NATIONAL INS. CO., insurer / defendants; Case No. 199608838; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 7th day of March 2002.

                             

   _________________________________

      






Marie Jankowski, Clerk
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� The employee had initially requested additional permanent partial impairment benefits.  At the hearing, this request was withdrawn.


� 11/12/92 California Report of Occupational Injury or Illness.


� Id.


� Santa Monica Hospital Medical Center, Physical Therapy Department 2/10/93 Discharge Summary.


� Hearing Tape I.


� Citizens Medical Group 10/1/93 Report.  


� Bruce Kazden, M.D., 10/7/93 Report.


� Hearing Tape I.


� Id.


� Id.


� Report of Occupational Injury or Illness.


� Central Peninsula General Hospital 5/11/96 Emergency Department Note.


� Id.


� Id.


� Id.


� Dr. Anderson’s 5/16/96 Chart Note.


� Id.


� Dr. Anderson’s 6/13/96 Chart Note.


� Dr. Peterson’s 7/30/96 Physician’s Report.


� PCE Report at 5.


� Alaskan Physical Therapy 8/16/96 Chart Note.


� Dr. Peterson’s 9/24/96 Physician’s Report.


� Id.


� Alaskan Physical Therapy 10/4/96 Discharge Summary.


� Dr. Petersen’s 10/17/96 Response to Employer.


� Dr. Hultberg’s 10/24/96 Initial Report.


� Dr. Garner’s 11/21/96 Physician’s Report.


� Dr. Levine’s 12/4/96 Report.


� Alaskan Physical Therapy 7/23/97 Daily Note.


� Central Peninsula General Hospital 8/8/97 Report.


� Hearing Tape I. 


� Dr. Levine’s 2/2/98 Chart Note.


� Id.


� Hearing Tape I.


� Dr. Levine’s 8/6/98 Chart Note.


� Hearing Tape I.


� Id.


� Dr. Marble’s 10/24/98 Report at 7.


� Id. at 8.


� Id. at 8-9.


� Dr. Levine’s 2/22/99 Letter to Mr. Patterson.


� Hearing Tape I.


� Id.


� Dr. Pitzer’s 6/11/01 Report at 6-7.


� Id.


� Id.


� Id.


� Id.


� 10/19/01 MRI.


� Dr. Levine’s depo. at 34.


� Id. at 31-32.


� Id.


� Dr. Levine depo. at 25. 


� Id. at 30.


� Hearing Tape I.


� Id.


� Hearing Tape I.


� AS 23.30.120(a); Meek v. Unocal Corp., 914 P.2d 1276, 1279.


� Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


� Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).


� Burgess Construction, 623 P.2d at 316.


� Wein Air Alaska v. Kramer, 807 P.2d at 473-74.


� Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).


� Id. (quoting Burgess Construction, 623 P.2d at 316).


� Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).


� Veco, 693 P.2d at 869.


� Grainger v. Alaska Workers' Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).


� Miller, 577 P.2d 1044.


� Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994).


� Koons, 816 P.2d 1381.


� Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


� Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).


� Hearing Tape I.


� Dr. Levine’s 2/22/99 Letter to Mr. Patterson.


� Dr. Levine’s depo. at 34.


� Dr. Pitzer’s 6/11/01 Report at 6-7.


� 914 P.2d 1276.


� Dr. Pitzer’s 6/11/01 Report at 6-7.


� See Safeway v. Mackey, 965 P.2d 22, 27-28 (Alaska 1998); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


� Meek, 914 P.2d at 1280.


� AS 23.30.122.


� Id.


� Dr. Levine’s 2/22/99 Letter to Mr. Patterson.


� Dr. Levine’s depo. at 25. 


� Id.


� Dr. Pitzer’s 6/11/01 Report at 6-7. 


� Dr. Levine’s depo. at 17. 


� AS 23.30.095(a).


� 8 AAC 45.142.


� Michael Patterson’s 2/1/02 and 2/8/02 Affidavits.


� Bailey v. Litwin Corp., 780 P.2d 1007 (Alaska 1989).


� Michael Patterson’s 2/1/02 Affidavit.
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