TERRY E. HEGGENBERGER  v. FRED MEYER INC OF AK

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

TERRY E. HEGGENBERGER, 

                                                  Employee, 

                                                            Respondent,

                                                   v. 

FRED MEYER INC OF AK,

                                                  Employer,

                                                   and 

FRED MEYER, INC.,

                                                  Insurer,

                                                            Petitioners.

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
          FINAL

          DECISION AND ORDER

        AWCB Case No. 199909834
        AWCB Decision No.  02-0052

         Filed with AWCB Anchorage, Alaska

         March 20, 2002

We heard the employer’s petition for a social security offset on the written record at Anchorage, Alaska on March 7, 2002.  Attorney Joseph Kalamarides represented the employee.  Attorney Paul Hoffman represented the employer.  We closed the record when we met to deliberate on March 7, 2002. 


ISSUE
Is the employer entitled to a social security offset under AS 23.30.225(b) based upon the employee’s receipt of Social Security Administration (SSA) disability benefits?  


SUMMARY OF THE EVIDENCE
The employee sustained a lower back and left hip injury on May 26, 1999, when he ran into a dumpster, while working for the employer as a clerk.
  The employer accepted compensability of the injury, paying temporary total disability (TTD) benefits at a weekly compensation rate of $445.32 from May 28, 1999 until October 11, 2001.  On October 12, 2001, the employer began paying permanent partial impairment (PPI) benefits at a weekly rate of $445.32.
  On February 26, 2002, the parties filed the following stipulation:

1. Employee sustained a back injury while working for Employer on May 26, 1999.  He has received worker’s compensation disability payments since that date at a rate of $445.32 per week.

2. Employee applied for Social Security disability benefits with respect to the back injury and has been found disabled by the Social Security Administration since May 26, 1999.  (cite omitted).

3. Taking into account Employee’s receipt of worker’s compensation benefits, the Social Security Administration has been withholding the benefits they awarded since the first month of the award, which was November 1999.  The monthly benefits Awarded were initially $1,118.10 for Mr. Heggenberger and $558 for his children, who are minors.

4. The Alaska Workers’ Compensation computations for the Social Security offset are:

A. Gross Weekly earnings




$679.45

B. Maximum combined benefits (A. x 80%)


$543.56

C. Weekly workers’compensation (WC) benefit

$445.32

D. Weekly SSA disability benefit ($1,676.10 x12 ( 52)
$386.79

E. Combined SSA and WC (C + D)



$832.11

F. Maximum weekly combine benefits


$543.56
G. Weekly Offset (E – F)




$288.55

5. Employer has been entitled to the weekly offset since November 1, 1999.  The overpayment as of March 7, 2002, which is exactly 127 weeks and 4 days since Nov. 1, 1999, is a total of $35,367.99, which is increasing at the rate $288.55 per week after March 7, 2002.

6. The Employer’s exclusive remedy to recover an overpayment is AS 23.30.155(j), which reads as follows:

If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation may be withheld from an employee only on approval of the board.

The employer has requested that since Employee will receive a large lump sum payment
 from Social Security Administration at the time they recognize the Alaska Worker’s Compensation offset order, Employer be authorized a 100% offset unless Employee voluntarily repays the amount of the overpayment from his lump sum award upon receipt thereof.  The parties have agreed that the Employee will keep the Employer informed of his receipt of the lump sum amount from SSA and he will repay the amount of the overpayment at that time to Employer, such that his weekly benefits will not be affected by an offset per the statute.  If the employee does not make the lump sum repayment of the overpayment to Employer, the Employer shall be entitled to a 100% offset until the amount of the overpayment is recovered.  In-as-much as a portion of the lump sum payment by SSA is likely to be paid to the mother of Employee’s children, Employee may not be paid a lump sum by SSA sufficient to repay the full amount of the overpayment to Employer.  In that case, and after application of the lump sum as received, any further overpayment shall be recovered per the statute, AS 23.30.155(j), but withholding 20% of future installments of compensation due.

7. The Social Security offset shall be ordered to take effect immediately upon enter of the Board’s Decision and Order, but the Employer shall be ordered to not implement any offset pending receipt by Employee of the lump sum payment by Social Security or for a period of six months from the date of the order, whichever is shorter.

8. The Employee should be directed by the Decision and Order to immediately contact and provide the Social Security Administration office with a copy of the Decision and Order so that the agency can adjust his social security disability benefits as expeditiously as possible to avoid simultaneous reductions of social security disability and workers’ compensation benefits.

Attached to the above-referenced stipulation, the parties submitted the SSA Notice of Award.  On November 9, 1999, the SSA awarded the employee disability benefits retroactive to November 1999.
  The Notice of Award indicates the employee’s initial entitlement to benefits was $1,118.10 per month.  In addition, a SSA report dated February 7, 2002 indicates the employee’s dependents are entitled to SSA disability benefits beginning November 1999 in the amount of $558.00 per month ($279.00 per dependent).
  On October 19, 2001, the employer petitioned for a social security offset under AS 23.30.225(b).


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. SOCIAL SECURITY OFFSET
A. Entitlement To A Social Security Offset
AS 23.30.225(b) provides:

When it is determined that, in accordance with 42 U.S.C. 401 et seq., periodic disability benefits are payable to an employee or his dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 et seq.  And (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 percent of the employee’s average weekly wage at the time of injury.

Our regulation 8 AAC 45.225 provides, in part:

(b) An employer may reduce an employee’s weekly compensation under AS 23.30.225(b) by

(1) getting a copy of the Social Security Administration’s award showing the

(A) employee is being paid disability benefits;

(B) disability for which the benefits are paid;

(C) amount, month and year of the employee’s initial entitlement; and

(D) amount, month and year of each dependent’s initial entitlement;

(2) computing the reduction using the employee or beneficiary’s initial entitlement, excluding any cost-of-living adjustments;

(3) completing, filing with the board, and serving upon the employee a petition requesting a board determination that the Social Security Administration is paying benefits as a result of the on-the-job injury; the petition must show how the reduction will be computed and be filed together with a copy of the Social Security Administration’s award letter;

(4) filing an affidavit of readiness for hearing in accordance with 8 AAC 45.070(b); and

(5) after a hearing and an order by the board granting the reduction completing a Compensation Report form showing the reduction, filing a copy with the board, and serving it upon the employee. 

Based on the documents in the Board’s file and accompanying the parties’ stipulation, we find the employer has established the employee is entitled to SSA disability benefits due to his May 26, 1999 injury.  We further find the employer has established the amount, month and year of the employee’s initial entitlement as $1,118.10 since November of 1999.  The employer has also established the amount, month and year of the employee’s dependents’ initial entitlement as $558.00 since November of 1999.  

In addition, we find the employer has paid TTD benefits from May 28, 1999 through October 11, 2001 at a weekly rate of $445.32.  On October 12, 2001, the employer ceased paying TTD benefits and began paying PPI benefits.  According to the board’s file and the most recent compensation report, the employee continues to receive PPI benefits.  

AS 23.30.225(b) provides the employer may offset “weekly disability benefits” for the purposes of a social security offset.  In Cornelison v. Rappe, Craig, AWCB Decision No. 00-0056 (March 28, 2000), we determined we must apply the express language in §225(b).  We also concluded PPI benefits, which are based on a “permanent impairment of the whole person”
 and are paid either bi-weekly or in a lump sum, are not “weekly disability benefits” for the purposes of a social security offset under AS 23.30.225(b). Id.  Therefore, we find the employer is entitled to a retroactive social security offset against TTD benefits paid from November 1, 1999 through October 11, 2001.  However, the PPI benefits the employee has received and is currently receiving are not subject to a social security offset. 

B. Calculating The Social Security Offset
In Stanley v. Wright-Harbor, AWCB Decision No. 82-0039 (February 19, 1982) aff’d, 3 AN-82-2170 Civil (Alaska Super. Ct. May 19, 1983), we established guidelines for calculating the social security offset under §225(b).  We have consistently held the offset is to be based upon the initial entitlement of the employee. Id.  AS 23.30.225(b) provides in pertinent part, 

When it is determined that, in accordance with 42 U.S.C. 401 et seq., periodic disability benefits are payable to an employee or his dependents…, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 et seq.  And (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 percent of the employee’s average weekly wages at the time of injury. (Emphasis added). 


Moreover, we have consistently held that a dependent’s entitlement to benefits should be included in the employee’s entitlement, even if the SSA made no actual payments on the dependent’s entitlement. See, Green v. Kake Tribal Corp., AWCB Decision No. 88-0154 (June 10, 1988).  Therefore, we find the social security offset shall be calculated as follows:

A.
Gross Weekly Earnings (GWE) = 



$679.45

B.
Weekly Compensation Rate (for WC) = 


$445.32

C.
Weekly SSA benefit [$1,676.10 x 12 ( 52]=


$386.79

D.
Weekly WC + SSA benefits [B + C] = 


$832.11

E.
80% of GWE = 





$543.56
F.
Offset [D-E]  = 





$288.55

II. RECOUPMENT OF OVERPAYMENT
Because we authorize a retroactive social security offset from November of 1999 to October 11, 2001, an overpayment will be created.  Fleck v. Industrial Indemnity, AWCB Decision No. 99-0137 (June 22, 1999).  The employer’s exclusive remedy to recover overpayments is under AS 23.30.155(j) which provides:

If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20% out of each unpaid installment or installments of compensation due.  More that 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.

We find the employer is entitled to recoup its overpayment by withholding up to 20% of the employee’s unpaid installments of compensation pursuant to AS 23.30.155(j).  While we find the employer may not take a social security offset against PPI benefits, we conclude it may withhold up to 20% of future installments of PPI benefits in order to recoup its overpayment under AS 23.30.155(j).

We want to give the employee the opportunity to notify the SSA that the employer will be asserting a retroactive offset.  Therefore, we will exercise our discretion under AS 23.30.155(h) and stay our withholding order for 60 days.  

Upon receipt of this decision and order, we instruct the employee to immediately deliver a copy of it to the SSA. We further instruct the employee to promptly notify the employer, if and when, he receives notice of the adjustment to his social security benefits.  Specifically, we order the employee to deliver a copy of the SSA written notice of a lump sum payment to the employer within 10 days after it is received.  

Finally, at this time, we decline to exercise our discretion and approve the employer’s request for 100% withholding rate.  Given the limited nature of the offset in this case, we await the employee’s receipt of a lump sum adjustment from the SSA. See, Green v. Kake Tribal Corporation, AWCB Decision No. 88-0154 (June 10, 1988).  We retain jurisdiction to consider the employer’s request to withhold an amount greater than 20% from future installments of benefits.


ORDER
1. The employer’s petition for a social security offset under AS 23.30.225(b) is granted retroactive from November 1, 1999 until October 11, 2001.

2. The employer is also entitled to withhold 20% of future installments of compensation until it has recouped overpayments it has made since November 1, 1999.

3. The employer may begin withholding up to 20% of future installments of compensation 60 days after the date of this order.

4. The employee shall forward a copy of this decision and order to the SSA by certified mail, return receipt requested within 10 days of this order.

5. Within 10 days of receiving notice from the SSA of an adjustment to his payments or a lump sum payment, the employee shall forward a copy of such notice to the employer by certified mail, return receipt requested.

6. We retain jurisdiction to consider the employer’s request to withhold an amount greater than 20% from future installments of compensation.  The employer may file a petition to bring this matter properly before the Board with notice to the employee.


Dated at Anchorage, Alaska this 20th day of March, 2002.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Kathleen M. Snow,






     
Designated Chairperson







____________________________                                






Valerie K. Baffone, Board Member







____________________________                                  






S.T. Hagedorn, Board Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of TERRY E. HEGGENBERGER employee / respondent; v. FRED MEYER INC OF AK, employer; FRED MEYER, INC., insurer / petitioners; Case No. 199909834; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of March, 2002.

                             

   _________________________________

      




                            Shirley A. Debose, Clerk
�








� Report of Occupational Injury dated 5/28/99.


� See, Compensation Report dated 10/19/01.


� For instance if SSA was to pay Employee and his children for the months of November 1999 through March 2002 in a lump sum, such would amount to $48,604.00 ($1,676 x 29).


� The SSA determined the employee had been disabled since May 26, 1999.  However, the SSA also determined the employee had to be disabled for five full calendar months in a row before he would be entitled to benefits.


� SSA Notice of Award dated 10/9/99 and Report dated 2/7/02.


� AS 23.30.190(a).
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