GLENN A. TISDALE  v. COOK INLET SPILL PREVENTION, et al.
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

GLENN A. TISDALE, 

                                                   Employee, 

                                                            Respondant,

                                                   v. 

COOK INLET SPILL PREVENTION,

                                                  Employer,

                                                   and 

ACE PROPERTY & CASUALTY INS. CO.;

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurers,

                                                            Petitioners.
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          DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case Nos.  199207389, 199403352M
        AWCB Decision No.  02-0053

         Filed with AWCB Anchorage, Alaska

         on  March 21, 2002


We heard the Employer’s Petition for Reconsideration of our original decision in Tisdale v. Cook Inlet Spill Prevention, AWCB Decision No. 02-0038 (February 28, 2002) (Tisdale V), at Anchorage, Alaska.  Attorney Michael Jensen represented the employee.  Attorney Timothy McKeever represented the employer, the 1992 insurer (Ace), and the 1994 insurer (Alaska National). We closed the record on March 20, 2002, when we first met after the employer filed its Petition.


ISSUE
Whether to reconsider our decision in Tisdale V.  


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in our prior decisions;  Tisdale v. Cook Inlet Spill Prevention, AWCB Decision Nos. 01-0078 (April 25, 2001) (Tisdale I), 01-0108 (May 25, 2001) (Tisdale II), 01-0124 (June 22, 2001) (Tisdale III), and 01-0164 (August 24, 2001) (Tisdale IV) and Tisdale V.  


Our decisions in Tisdale I – IV, primarily dealt with which evidence would be considered based on evidentiary objections by both the employee and the employer.  Ultimately, in Tisdale V, we found and concluded, in pertinent part, at 18 – 19:  


Based on the employee’s testimony and Dr. Cobden’s report and testimony, supported by Dr. West’s treatment records, we find the employee’s back complaints were in the same general area, and of the same quality from at least 1994 forward.  We find the employee’s work-related increase in symptoms, under DeYonge, are, and continue to be related to his work for the employer/Alaska National.  We conclude the employee’s claim for medical benefits after 1998 is compensable, and the employer shall either pay or otherwise reimburse the employee for his medical treatment.


In Tisdale V, we found and concluded, in pertinent part, at 19 - 20:


In his November 30, 2001 letter to the employer, the employee itemized the medical costs he is seeking to be paid.  Included therein is a charge:  “$390.00 – to be reimbursed to Mr. Tisdale for transportation, lodging and meals to attend evaluation.” 


AS 23.30.095(a) provides in pertinent part:  “The employer shall furnish medical, surgical, and other attendance or treatment . . . for a period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.”  AS 23.30.395(20) provides, “‘medical and related benefits’ includes…transportation charges to the nearest point where adequate medical facilities are available.”  In addition, our regulation 8 AAC 45.084(c) states, “It is the responsibility of the employee to use the most reasonable and efficient means of transportation under the circumstances . . .”


In Beckman v. Ohm Remediation Svcs., AWCB Decision No. 01-0048 (March 9, 2001), a different panel denied long-distance transportation costs claimed by an employee when adequate care was available locally.  Similarly, we find the employee could have chosen an orthopedic physician in either the Kenai or Anchorage areas.  Accordingly, although we find the employee’s choice of Dr. Cobden allowable (Tisdale II), we find the employer is not responsible for the employee’s transportation costs, lodging and meals to treat with him in Fairbanks.


In its March 11, 2002 Petition for reconsideration, the employer argues:  

This request for re consideration is being filed under provisions of the Alaska Administrative Procedure Act 44.62.540. The Board has erred in its decision in a number of ways.

In particular, page 20 of the decision holds that the employer is not responsible for the employee's transportation costs, lodging, and meals to treat with Dr. Cobden in Fairbanks. The Board, therefore, denies those expenses as medical costs.

However, the Board apparently overlooked the fact that those identical expenses were claimed by the employee as part of his litigation costs. Those items are itemized on the applications for attorney's fees and costs filed by Mr. Jensen. The Board, in deciding to award costs on page 23, deducted only $57.00 for faxes and $650.00 for Dr. Mulholland's rating cost.  The Board does not deduct the $390.00 for transportation costs, lodging, and meals for Mr. Tisdale's trip to Fairbanks. Therefore, while the Board has determined that Mr. Tisdale is not entitled to those costs, they have nonetheless awarded them to him. This is a clear error of the Board's decision and justifies reconsideration.

In addition, the Board's decision overlooks the following testimony of Dr. Cobden, from page 40 of his deposition:

“Mr. Tisdale's pre‑existing condition did result in a permanent aggravation approximately six months after the 1994 injury." I apologize for the bad English there. That should have been corrected. But basically what I said was that it was a significant factor, but then when it ​when two years had passed, it had quieted down.

Q. And so I'm correct in understanding that you believe the new injury resulted in a temporary aggravation that resolved about six months after the 1994 injury?

A. Correct.

Q. Okay. And then let me ask, if I can, to have you look at question Number 5. And this question had to do with whether the 194 injury was a substantial factor in aggravating his pre‑existing low back condition. And your answer was, "Same as above. It has been a substantial factor." Is that correct?

A. Yes.

Q. Is there a reason why you used the past tense, when you said, "It has been a substantial factor?"

A. Well, you can substitute "was," if you wish.

Q. So you felt that it was a substantial factor, but it was no longer a substantial factor, when you saw him?

A. Yes.

Q. And you did not ‑‑ and in response to this question Number 6, you did not offer an opinion as to whether or not the work that Mr. Tisdale has been doing is a substantial factor in causing his condition or in aggravating his pre‑existing back condition. Is that correct?

A. Yes. And this goes back to Mr. Jensen's earlier question about cumulative trauma. I don’t think you have to go to that. And what this question does is simply ask that same question through the back door.

Dr. Cobden believed that neither the 1992 or 1994 injury or work during those time frames was a substantial factor bringing about the need for medical treatment or permanent partial impairment which Mr. Tisdale seeks. The Board’s decision overlooks this material fact.  Dr. Cobden's conclusion that those incidents and that work are not a substantial fact is shared by Dr. Peterson and Dr. Smith.

For these reasons, the employer respectfully requests that the Board reconsider its decision, and determine (a) that Tisdale is not entitled to the time loss and disability benefits as a result of his work with the employer and (b) no award the costs of travel to Fairbanks should be made.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 44.62.540 provides: 


The agency may order a reconsideration of all or part of the case of its own motion or on petition of a party. To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.  


AS 23.30.130 provides:  



Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.  


The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971), the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


The court went on to say:



The concept of mistake requires careful interpretation.  It is clear that an allega​tion of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  3 A. Larson, The Law of Work​men's Compensation Section 81.52 at 354.8 (19​71).

Id. at 169.


We have adopted regulations to implement our authority to modify a decision.  8 AAC 45.150: 



(a)
The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.



(b)
A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.  



(c)
A petition for rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions. The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award.



(d)
A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 




(1)
the facts upon which the original award was based; 




(2)
the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 




(3)
the effect that a finding of the alleged mistake would have upon the existing board order or award.  



(e)
A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.  



(f)
In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.  



Regarding mileage reimbursement, we find we made a mistake of fact in awarding the employee the following costs:  “Hotel/meals for attending Dr. Cobden’s eval, $150.00” and “Mileage for Dr. Cobden’s eval, $240.00.”  We find we concluded at page 20 of Tisdale V that Dr. Cobden’s visit was allowable, but not the travel and related expenses.  Accordingly we will grant the employer’s petition for reconsideration regarding our award of costs.  We conclude that our award of costs shall be reduced by $390.00.  The total costs awarded are $2,150.67.  The sum for all attorney’s fees and costs is amended to now total $28,532.27  ($28,922.27 - $390.00).  


Regarding the employer’s assertion we “overlooked” a portion of Dr. Cobden’s deposition, we decline the employer’s invitation to reconsider our decision.  We find the employer is merely attempting to re-argue its case.  We find we did consider all of Dr. Cobden’s testimony in rendering our decision.  


We concluded in Tisdale V that the totality of the employee’s 1992 and 1994 injuries, in conjunction with the employee’s continuing arduous work, is the cause of the employee’s need for medical treatment.  We also found the employee need not file a new report of injury each time his symptoms waxed and waned.  We find we determined the explanations proffered by Dr. Cobden other than the deposition cited in the Employer’s Petition for Reconsideration, offered more credible explanations of the employee’s need for treatment.  AS 23.30.122.  When considered in its entirety, we find Dr. Cobden’s testimony supports our ultimate conclusion.  The employer’s Petition for Reconsideration in this regard is denied and dismissed.  


ORDER

The employer’s Petition for Reconsideration is granted in part, denied and dismissed in part.  Our decision in Tisdale V is amended;  the sum for all attorney’s fees and costs is amended to now total $28,532.27


Dated at Anchorage, Alaska this 21st of March, 2002.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






John Abshire, Member







____________________________                                  






Marc Stemp, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of GLENN A. TISDALE employee / applicant; v. COOK INLET SPILL PREVENTION, employer; ACE PROPERTY & CASUALTY INS. CO.; and ALASKA NATIONAL INS. CO., insurers / defendants; Case Nos. 199207389, 199403352; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 21st of March, 2002.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk
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