JERRY E. GUNTER  v. KATHY-O-ESTATES INC.

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

JERRY E. GUNTER, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

KATHY-O-ESTATES INC,

                                                  Employer,

                                                   and 

FIREMANS FUND INSURANCE CO,

                                                  Insurer,

                                                            Defendants.
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          FINAL DECISION AND ORDER

        AWCB Case No.  198805751
        AWCB Decision No. 02 - 0054 

         Filed with AWCB Anchorage, Alaska

         on March 27, 2002


We heard the parties' stipulation to dismiss the employee's claim on the basis of the written record, in Anchorage, Alaska on March 19, 2002.  The employee was represented by Community Advocacy Project of Alaska ("CAPA") conservator, Bonnie Coghlan.  Attorney Allan Tesche represented the employer.  We closed the record at the conclusion of the hearing.  

ISSUE

Shall we dismiss the employee’s claims and petitions, based on the stipulation filed on March 11, 2002.

BRIEF CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee suffered a severe closed head injury while delivering a trailer for the employer on April 4, 1988.  His treating physicians determined him to be permanently and totally disabled.  The employer provided benefits to the employee under the Alaska Workers' Compensation Act. aLASKA wORKERS' cOMPENSATION aCT 

To resolve a dispute over the employee’s compensation rate, the parties entered into a partial Compromise and Release (“C&R”) determining the employee’s gross weekly earnings, which we approved on August 9, 1990.  Additional disputes arose as to disability status, compensation rate, social security offset, and guardianship expenses.  The employee retained attorney Joseph Kalamarides who negotiated a second partial C&R.  

The C&R provided the employee would receive compensation at the weekly rate $175.00 for the first ten years, increased to $200.00 thereafter.  The C&R also provided $40.00 per month for guardianship services.  Because of concerns regarding the employee's competence, the Superior Court appointed attorney Ernest Schereth special conservator to review the settlement.  On October 22, 1992, the court approved the settlement and terminated Mr. Schereth's special conservatorship.  The court also appointed Community Advocacy Project of Alaska, Inc. (CAPA) as partial conservator for an indefinite time period. On November 18, 1992, we approved the second C&R. 
The employee filed a Workers’ Compensation Claim on July 8, 1998, requesting  we overturn his C&R agreements, indicating he wanted additional compensation.  We considered the employee’s request to overturn the C&R in decisions on December 22, 1998 and April 29, 1999.
  In those decisions, we noted the history of this case, the court’s action in appointing a conservator, the recommendations of the conservator, and the medical and psychological records, and we declined to act on the employee's claim to overturn his C&R.  We especially relied on the opinion of Paul L. Craig, Ph.D., the employee’s former treating psychologist.  In a letter dated December 1, 1998, Dr. Craig indicated:

Jerry does not have the necessary neurocognitive skills in order to adequately or appropriately represent himself before the Board. He would not be able to understand the underlying legal and financial principles to an extent that would allow him to make  a judicious, informed, and competent presentation or decision about such matters. . . .

At a minimum, Jerry needs a competent Workers' Compensation attorney representing him before the Board. Given Jerry's long‑standing history of psychosocial maladaptation and poor judgment in the community, it is questionable whether Jerry could interface competently with legal representation. Hence, having an advocate in the form of a guardian protecting his interests within the Workers' Compensation system may be helpful. I am rarely involved in guardianship appointment under the Workers' Compensation statutes. In the context of general guardianship in the State of Alaska, without family support that has been provided over the years, I suspect that Jerry would have had a guardian appointed for other purposes as well. Basically, the patient's family and Jill Friedman, R.N. [who has been providing medical case management services], have served as informal guardians during recent years.

In our April 29, 1999 decision, we determined the employee was not competent, as a result of his head injury, to represent himself.  Under AS 23.30.140, we declined to allow the employee to proceed in his attempt to overturn his C&Rs; and we requested the conservator, CAPA, to again seek the court-appointment of an attorney to act as a guardian or conservator for the employee. 

The employee filed Workers’ Compensation Claims on May 7, 1999 and October 22, 1999.  In these claims he demanded the employer pay for criminal court-ordered alcohol treatment and anger management programs, a $500.00 court fine, $500.00 in unpaid rent from one roommate, $10,000.00 for theft by another roommate, $4,000.00 for a stolen gold watch, $6,000.00 for one-half of a river boat, and $35.00 for an alcohol / drug test, and transportation to a prehearing conference, with interest.  In its November 10,  1999 Answer, and in several prehearing conferences, the employer denied these costs are covered by the Alaska Workers’ Compensation Act.
These additional issues were set for hearing on October 22, 1999.  Based on the representations of the employer and CAPA, we continued the case until after the guardianship hearing.
 

Leah Ward from CAPA testified the court did not appoint a guardian, but directed her organization to find an attorney to represent the employee in his workers’ compensation case.  No written order had been issued, as yet, so the exact scope of the court’s findings and directions are not known.  The employee strongly wished to proceed with his reimbursement requests.  Neither Ms. Ward nor the employer objected to proceeding to hear those issues.  Because the reimbursement requests were very limited issues, which could not affect the general compensability of the employee’s claim, nor his long-term compensation benefits, we exercised our discretion to allow him to proceed.

At the hearing on December 2, 1999, Leah Ward from CAPA testified the court did not appoint a guardian, but directed her organization to find an attorney to represent the employee in his workers’ compensation case.  The employee argued the employer should reimburse him for court-ordered alcohol treatment and anger management programs and screening, and a fine.  He testified he was innocent of the assault charges, but his “brain pled guilty.”  He contended one of his roommates cut himself with a knife in order to get the employee into trouble.  He claimed reimbursement by the employer for unpaid rent from one roommate, and alleged property damage and theft by another.  He testified he filed criminal complaints against both of the roommates.  He requested repairs for his truck.  He requested $4,000.00 reimbursement for his gold-and-diamond encrusted watch, stolen while he was boating.  He also requested $6,000.00 for the half-interest in his boat, which he gave to a mechanic friend in exchange for boat maintenance.  He argued the employer's attorney should be fined $1,000.00.  He argued all of his problems are caused by his head injury, and that the employer should pay for all the expenses.


In our decision and order on December 13, 1999, we denied the various reimbursements claimed by the employee.  We also specifically ordered, in part: 

. . . 
2. Under AS 23.30.140, we decline to allow the employee to proceed on his  petition to set aside his C&Rs, unless he is represented by a court-appointed guardian or other competent representative who is responsible to investigate the merits of  his request, and to counsel him concerning the advisability of pursuing it.  We direct the staff of the Workers’ Compensation Division to schedule no hearings concerning the petition to set aside the C&R, unless he is represented by a court-appointed guardian or other representative with similar responsibility.  
3. Under AS 23.30.140, we decline to allow the employee to proceed on any claim or petition in a hearing before the Alaska Workers’ Compensation Board, unless he is represented by a court-appointed guardian or other competent representative.  We direct the staff of the Workers’ Compensation Division to schedule no hearings or prehearing conferences on the employee’s claims or petitions unless he is represented by a competent representative.  

4.  CAPA, in its capacity as court appointed partial conservator, shall attempt to secure an attorney to represent the employee, in accord with the order of the Superior Court.  The employer shall reimbursed CAPA at the rate of $40 per month during the term of its service, in accord with the  C&R of  October 22, 1992.


5. We retain jurisdiction over all aspects of the employee’s claims.


The employee appealed our December 13, 1999 decision and order to the Alaska Superior Court in 3AN-99-12483 CI on December 17, 1999.  In the Superior Court case, the employee was assisted by Robert Polley, Esq., of the Alaska Office of Public Advocacy.  However, in an informal brief dated November 27, 2001, the employee acknowledged that Mr. Polley was not representing him in his workers' compensation claim, nor had Mr. Polley advised him on the merits of his appeal.  On February 20, 2002, the Superior Court affirmed our December 13, 1999 decision and order.


The parties filed a Stipulation for Dismissal with us on March 11, 2002. The stipulation asserted the employee does not wish to pursue his pending claims, and requested that we issue an order dismissing all pending claims and petitions.  The stipulation was signed by the employer's attorney and by Bonnie Coghlan, the employee's CAPA representative.


In response to the stipulation, we set this matter for a hearing on the basis of the written record on March 19, 2002, in accord with 8 AAC 45.050(f).  As the parties requested, we will consider the joint stipulation as a basis for resolving the employee's pending claims.  In accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley
 we here issue an order based on the stipulation.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
ORAL STIPULATION 


AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .


Our regulations at 8 AAC 45.050(f) provides, in part:



(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, or to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. . . . 



(4)
The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .


We interpret 8 AAC 45.050(f)(1) to authorize the award of benefits or the dismissal of claims or parties, based on the stipulation of the parties.
  Although the stipulation represents the employee is abandoning his appeal, and abandoning his request to set aside his C&R’s, he is not specifically waiving any future benefits.  Consequently, the provisions of AS 23.30.012 do not apply, and a compromise and release (C&R) agreement is not necessary.  Accordingly, we will consider this as a stipulation of the parties under 8 AAC 45.050(f)(1), and will consider dismissing his claims without prejudice. 


Based on our review of the record, and on the stipulation regarding this case, we will exercise our discretion to resolve the pending disputes in this claim, and issue an order in accord with 8 AAC 45.050(f).  This order will bind the parties to the terms of the stipulations contained in their joint petition, in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change this order, they must file a claim or petition with us to request modification of this decision and order under AS 23.30.130. 


II.
DISMISSAL OF THE EMPLOYEE'S CLAIMS
AS 23.30.155 (h) provides:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.


In Olsen Logging Co. v. Lawson
 the Alaska Supreme Court noted that under AS 23.30.012, approved settlement agreements "have the same legal effect as awards, except that they are more difficult to set aside." (Emphasis added).
  We find that the employee’s petition to set aside his C&R’s involves complex legal issues.  Considering the history of dispute over his original compensation rate, we also find that setting aside his C&R’s could have a profound, and possibly very negative, impact on his entitlement to benefits.


Considering the employee’s medical and psychological records, we reaffirm the conclusion in our December 13, 1999 decision and order.  We again find the employee is not competent, as a result of his head injury, to represent himself.  Based on our review of the medical records and past proceedings, we find the employee needs guardianship services to investigate the merits of his request to set aside his C&R, and to counsel him concerning the advisability of pursuing it.


Based on the orders of the Superior Court, on the opinion of psychologist Paul Craig, on our review of the employee’s voluminous and confused written pleadings, and on our observations and discussion with the employee during the December 2, 1999 hearing, we find the employee does not fully understand the nature and meaning of the law governing workers’ compensation benefits. We find the employee is not competent, as a result of his head injury, to represent himself in pursuing any claim or petition under the Alaska Workers’ Compensation Act.  We find the best interest of the employee can be protected in adversarial proceedings before us, only if he is represented.     


Under AS 23.30.140, we again decline to allow the employee to proceed on any claims or petitions in a hearing before the Alaska Workers’ Compensation Board, unless he is represented by a court-appointed guardian or by another competent representative.  We again direct the staff of the Workers’ Compensation Division to schedule no hearings or prehearing conferences on claims or petitions by the employee, unless he is represented by a court-appointed guardian, or other representative.  We reaffirm our decision and order of December 13, 1999.   We will retain jurisdiction over all aspects of the employee’s entitlement to benefits.


We note the employee’s court-appointed CAPA representative has only the limited powers of conservatorship, not full guardianship, and it is doubtful she can waive the employee’s claims.  Nevertheless, we interpret AS 23.30.155 to impose on us the affirmative responsibility of protecting the employee's rights.  Based on the stipulation, and based on our review of the total record available to us, we find the employee's best interest is served by dismissing all his pending claims, without prejudice.  We will grant the dismissal.


ORDER
1.
Under AS 23.30.155 and 8 AAC 45.050(f) we dismiss all the employee's pending claims and petitions, without prejudice.

2.
Under AS 23.30.140, we decline to allow the employee to proceed on any claim or petition in a hearing before the Alaska Workers’ Compensation Board, unless he is represented by a court-appointed guardian or other competent representative.  We direct the staff of the Workers’ Compensation Division to schedule no hearings or prehearing conferences on the employee’s claims or petitions unless he is represented by a competent representative.  

Dated at Anchorage, Alaska this  27th day of March, 2002.





ALASKA WORKERS' COMPENSATION BOARD







______________________________                                






William Walters,

                               



Designated Chairman







______________________________                                






S. T. Hagedorn, Member







______________________________                                  






Harriet Lawlor, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JERRY E. GUNTER employee / applicant v. KATHY-O-ESTATES INC, employer; FIREMANS FUND INSURANCE CO., insurer / defendants; Case No. 198805751; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of March, 2002.

                             
_________________________________

                           




 Shirley A. DeBose, Clerk
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