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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

SOFINA A. ARRENDONDO, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

OCEAN BEAUTY SEAFOODS INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                           Respondants.
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          FINAL

          DECISION AND ORDER

        AWCB Case No.  199912286
        AWCB Decision No.  02-0056

         Filed with AWCB Anchorage, Alaska

         on March  29 , 2002


We heard the employee’s petition at Anchorage, Alaska on March 5, 2002.  Attorney Timothy MacMillan represented the employee.  Attorney Theresa Hennemann represented the employer.  We closed the record at the conclusion of the hearing.  


ISSUES
1. Whether the employee is entitled to permanent total disability (PTD) benefits.

2. Whether the employee is entitled to a penalty and/or interest.

3. Whether the employer controverted frivolously or unfairly.  

4. Whether to award attorney’s fees and costs.  


SUMMARY OF THE EVIDENCE

The employee was hired by the employer on July 7, 1999 to work as a seafood processor in Cordova.  On July 11, 1999, the employee suffered a broken left wrist during a slip and fall at work.  The mechanism of injury is described as:  “Employee slipped on floor scale flooring and fell on her wrist, breaking it.  Employee was returning from break time and walking to her work station.”  (Report of Occupational Injury).  


On an emergent basis, the employee was seen on July 12, 1999 at Providence Alaska Medical Center in Anchorage.  Adrian Ryan, M.D., diagnosed the employee with:  “Left distal radius angulated fracture with distal intra-articular extension” and performed a closed surgical procedure, a “closed reduction and pinning of distal radius fracture.”  (Dr. Ryan July 12, 1999 operative report).  The employee was discharged on July 13, 1999. (July 13, 1999 discharge note).  


On July 22, 1999, Dr. Ryan removed the employee’s sutures from her closed reduction surgery, and replaced her wrist cast.  Dr. Ryan advised the employee regarding cast care and prescribed medications.  The employee was released to return to light-duty work effective July 23, 1999, with a restriction of no lifting over three pounds or forceful use with her left hand.  (Dr. Ryan, July 22, 1999 reports).  


The employee testified at the March 5, 2002 hearing that she was able to return to work for the employer on July 23, 1999.  A July 28, 1999 note from the Cordova Clinic notes a “cast check,” to verify the cast was not too tight;  a sling was provided with instructions to move her left arm about every hour.  The employee’s cast was replaced at the Cordova Clinic on August 9, 1999. 


According to his September 7, 1999 progress note, Dr. Ryan permanently removed the employee’s cast and recommended physical therapy for her left wrist.  Dr. Ryan noted:  “The patient will return to light duty work on September 11, 1999, and should be rechecked in approximately three to four weeks.  At that time she should be scheduled into the special procedure room for left distal radius hardware removal under local anesthetic.”  (Id.).  


A physical therapy note indicates therapy was initiated on September 7, 1999.  The employee was laid off in September, 1999 at the close of the season’s fishing.  In a September 14, 1999 letter from the Cordova Clinic to Virginia Sampsom, Laura Timmerman, M.P.T. wrote:


Sofina Arrendondo was seen for her initial evaluation today.  She was also laid off from her job in Cordova today.  She will be returning to Fairbanks on the ferry/roads this Saturday 9/18/99. I plan to see her 1 – 2 X before she leaves.  She still plans to come Oct. 5th, 1999 for her hardware removal but it appears will follow up therapy in Fairbanks.  Thanks for the referral. 


The employee received physical therapy through the Cordova Clinic through September 20, 1999.  The employee again sought treatment with Dr. Ryan on September 21, 1999, who recommended additional physical therapy.  The employee subsequently returned to Fairbanks and continued with physical/occupational therapy with Dr. Ryan (who also practices in Fairbanks) through the fall of 1999.  


On October 5, 1999 the employee’s hardware was removed from her left wrist.  Dr. Ryan indicated the employee continued to be medically unstable.  (Id.).  In his November 18, 1999 report, Dr. Ryan assessed “left distal radius fracture, healed.  Post injury weakness.”  Dr. Ryan recommended continued physical therapy, once per week, and noted she is not medically stable.  In his January 6, 2000 report, Dr. Ryan found the employee to be medically stable, but recommended continued home therapy for increased strength.  Dr. Ryan released the employee to light-duty work, no lifting over five pounds for the left hand.  Dr. Ryan rated the employee’s permanent impairment at 5% of the whole person under the 5th Edition of the AMA Guides.  


On January 25, 2000, the employer requested an eligibility evaluation be conducted.  On February 24, 2000, Douglas Cluff, M.A., C.R.C., was assigned to perform the eligibility evaluation.  In his April 10, 2000 evaluation, Mr. Cluff recommended the employee be found eligible for reemployment benefits after consulting with Dr. Ryan.  On May 5, 2000, the Reemployment Benefits Administrator (RBA) found the employee eligible for reemployment benefits.  On August 3, 2000 Liz Dowler, Ph.D., C.R.C., was assigned to develop the employee’s reemployment plan.  Ms. Dowler is a partner with Lulie Williams, M.S., C.D.M.S., providing reemployment services.  


On August 25, 2000, the employee was referred by a friend for a mental health assessment at the Community Mental Health Center, with complaints of depression.  Gabriele Reschlou, M.S., L.P.C., diagnosed the employee with a minor depressive episode, without suicidal ideation in her August 25, 2000 report.  Ms. Reschlou recommended crisis intervention and individual therapy.  In her report, Ms. Reschlou summarized the following social history:  


Client grew up in Guatemala and comes from an intact family with seven siblings.  She got married at age seventeen to a wealthy Guatemalan much older than she.  Her family had prearranged this marriage.  She divorced her husband at age twenty-eight because he was abusive and moved to the United States with her two children.  Following her move to the USA, she married an American.  She remained with him until his death in a car accident (eleven years).  She then married a Filipino man with two children.  He died of a heart attack after six years of marriage.  Her fourth husband was Colombian and she divorced him when she found out that he only married her to become a resident.  Client has lived in Fairbanks for thirty-five years until her recent move to Anchorage.  Her biological daughter is married and lives out of state.  Her son took over his father’s business in Guatemala following the father’s death in a rebel attack.  


Ms. Reschlou summarized the following history of the employee’s presenting problems:  


Client describes a difficult one-year period following the loss of her business last year.  She was the owner of a successful daycare center in Fairbanks when her license got revoked for two years.  As a result, she was forced to file for bankruptcy and move to Anchorage to get away from bad memories.  Due to financial problems client went to work in a cannery and suffered serious injuries in a fall on the work site.  These injuries required neck surgery that resulted in chronic pain and memory problems.  Client is currently involved with a workmen’s (sic) compensation claim and vocational rehabilitation.  Client states that she has always been a positive, independent person, full of energy and a zest for life.  However, since her accident, she is feeling anxious and depressed.  She describes experiencing feelings of hopelessness, self-doubt, and frequent crying spells but denies any suicidal ideation.  


The employee began monthly or bi-monthly individual therapy sessions with Ms. Roschlau on September 21, 2000, which continued into 2001.  Meanwhile, the employee continued in the reemployment process with Ms. Dowler and Ms. Williams.  In their October 17, 2000 “Plan Development Report No. 1” the rehabilitation specialists noted in pertinent part:  


Ms. Arrendondo is extremely upset over her circumstances.  She cannot keep from crying during our interviews.  When I first interviewed her, she reported that she had not received her workers’ compensation check for several months.  The checks are being sent to Fairbanks and a friend was to forward them to her until she obtained a permanent address in Anchorage.  It is not clear why she did not report this to the carrier or discuss it with her friend.  I phoned the carrier while she was in the office who stated the checks had been cashed. The carrier was given her current address, and Ms. Arrendondo reports that she is now receiving the checks.  


The report also provides that the employee graduated from high school in Guatemala and attended college for two years studying business.  The report indicates the employee speaks Spanish, English, and some Serbian.  (Id. at 3).  The report concluded:  “Ms. Arrendondo’s emotional state must be stabilized and her physical state clarified before vocational planning can proceed.  It is strongly recommended that she see a physiatrist.”  


In her December 8, 2000 letter to the RBA, Ms. Williams submitted a reemployment plan with an occupational goal of Travel Specialist.  The plan anticipated the employee beginning on January 6, 2001 with “Nine Star, English Classes.”  Under the section, “Termination Date,” the Plan provides:  “The plan will start as soon as all parties agree.  The client will purchase a computer and printer with the assistance of this counselor.  Microsoft Office will be on the computer in addition to a typing tutorial.  The end of the plan will be July 13, 2001, for a total of almost 8 months.”  (Emphasis in original) (Reemployment Plan at 7).  


A compensation report filed on August 1, 2001 notes the termination of the employee’s receipt of AS 23.30.041(k) stipend.  The report notes in the “remarks” section:  “Carrier elects to waive $4.00 overpyament of PPI.  Claimant is not currently participating in a vocational rehabilitation plan.”  The employer asserts that it termination .041(k) benefits pursuant to the agreed upon plan termination date of July 13, 2001.  


Ms. Williams also testified in person at the March 5, 2002 hearing regarding her provision of reemployment services.  Ms. Williams testified that she and the employee developed the plan to retrain the employee as a travel agent, and the employee signed the plan on February 2, 2001.  Ms. Williams testified she could not locate a copy of the employee’s high school diploma from Guatemala.  She testified that Charter College, the school the employee was to attend, would not enroll her without a copy of the diploma.  In addition, Ms. Williams stated the employee tested low in her English writing and reading, and she needed remedial education to improve her language skills prior to tackling the travel agent curriculum.  Ms. Williams stated that she knew by April 12, 2001 that the travel agent plan would not work for the employee and began developing an alternative plan.  Ms. Williams testified that she developed a new plan in January, 2002 with “Job Ready,” which places individuals in jobs according to matches between their present skills and abilities.  A “Job Ready” plan is generally designed for individuals who are not able to presently compete in the labor market, and provides a “job coach” until an employee is able to work independently.  The employer has objected to this plan as being too “vague.”  


The employee also testified in person at the March 5, 2002 hearing.  She testified that she could not locate her diploma, and doubts she would be able to get a copy from Guatemala after the passage of so much time.  She testified she did attend college in Guatemala for two years, taking courses such as business, accounting, drama, science, and geometry.  She testified she moved to the United States in 1969.  She eventually relocated to Fairbanks, where she started a day care business, which she operated successfully until 1999.  She stated that at its peak, the day care business had 35 children, and several staff and employees.  


At the request of the employer, Carol Jacobsen performed labor market surveys for “sedentary” type jobs in the Anchorage area.  Ms. Jacobsen testified in person at the March 5, 2002 hearing that she has 18 or 19 years of vocational rehabilitation experience in Alaska.   Ms. Jacobsen testified that the employee can physically do the following sedentary jobs:  Sales Representative, Cashier;  Information Clerk / Greeter;  Order Clerk, Food and Beverage;  and Check Casher.  She testified that in her research she found a strong labor market in each of the positions.  She testified that the specific vocational preparation levels for these jobs are 2, 3, or 4 (Short demonstration up to 6 months), and the employee should be easy to place in any of the positions.  Many employers stated to Ms. Jacobsen during her labor market survey that a bilingual employee would be an asset to the company’s business.      


The employee’s petition is limited to a request for permanent total disability (PTD) benefits (and associated penalty, interests, and attorney’s fees).  The employee argues that under Meek v. Unocal, 914 P.2d 1276 (Alaska 1996) she should receive PTD benefits pending her vocational rehabilitation.  The employee argues she raised the presumption of compensability that she is PTD and the employer has not rebutted the presumption.  Even if the employer did rebut the presumption, the employee argues she established her PTD claim by a preponderance of the evidence.  The employee asserts she is not the same person following her accident at work and is now permanently disabled.  


The employer disagrees.  The employer argues that the employee suffered a minimally disabling injury to her non-dominant wrist.  The employer argues that a finding of PTD should be reserved for the most extreme cases where there is no regularly available work the employee can perform.  The employer relies on Ms. Jacobsen’s labor market surveys which show there is ample work within the employee’s physical and cognitive abilities in the “sedentary” category of work, within her remunerative wage.  The employer argues it properly terminated wages pursuant to the agreed plan, which the employee signed.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.180 provides in pertinent part:  “In case of total disability adjudged to be permanent 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the total disability.” In Meek v. Unocal, 914 P.2d 1276, 1280 (Alaska 1996), the Court held:  “We now hold that the ‘pro-worker’ presumption in AS 23.30.120(a)(1) also applies to PTD claims.”  The Court in Meek continued at 1280 concluding that subsection .041(k) contemplates the payment of other types of benefits than stipend wages during the pendency of a plan.  The Court noted that if the presumption was rebutted by the employer, the burden would be on Meek to prove all elements of his PTD claim.  (Id.).


AS 23.30.120(a)(1) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach with a work-related aggravation/ acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).


The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption: (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, her work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, [s]he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


Applying the presumption analysis described above to the evidence in this claim, we find the presumption that the employee is PTD has not attached.  We find the employee presented no medical (or lay) evidence that her condition is permanent in nature;  to the contrary, the employee seems eager to return to some form of employment through the reemployment process.  Furthermore, we do not find the employee is totally disabled.  She testified regarding her limitations, however, viable labor markets exist within her physical capacities and within her remunerative wage.  


Even if had we found the employee presented sufficient evidence to attach the presumption with her own testimony, we would reach the same ultimate conclusion.  We find the employer would rebut the presumption that the employee’s condition is not permanent with the testimony of Ms. Williams and Ms. Jacobsen.  Furthermore, the employer presented evidence of several viable labor markets within the employee’s “sedentary” limitations.  


The same evidence used to rebut the presumption, when reviewing the record as whole, (to determine whether the employee has proved her claim by a preponderance of the evidence), overwhelmingly shows she is not permanently disabled. 


In Alaska International Constructions v. Kinter, 755 P.2d 1103, 1104 (Alaska 1988), our Supreme Court defined “permanent” as follows:  “A condition that, according to available medical opinion, will not improve during the claimant’s lifetime is deemed a permanent one.  If its duration is merely uncertain, it cannot be found to be permanent.”  We cannot find she is “permanently” disabled (at this juncture), based on the definition in Kinter.  Accordingly, the employee’s claim for permanent total disability is denied and dismissed. 


We note, however, the employee may be temporarily disabled from a psychological standpoint based on Ms. Reschlou’s reports.  Psychological problems that arise from dealing with a physical workers’ compensation injury are compensable and timeloss benefits are payable.  (See, Ellis v. Ketchikan Pulp Co., AWCB Decision No., 02-0051 (March 19, 2002);  Douglas v. Hills Pet Nutrition, AWCB Decision No. 99-0143 (July 2, 1999)).  We find the employee may need temporary disability benefits while she seeks counseling in preparation for her reemployment plan, however, the employee specifically only requested and argued she is permanently and totally disabled.  As discussed in Meek, it is the employee’s burden to prove all elements of her claim for PTD benefits;  we found above she has not.  


As we have not awarded the benefits claimed by the employee, we must deny and dismiss her ancillary claims for penalty and interest.  Because the employee did not prevail on her claim, we must also deny and dismiss her claim for attorney’s fees and costs.  


We also deny and dismiss the employee’s request that we find a frivolous or unfair controversion by the employer when it stopped paying pursuant to the agreed upon plan.  Although it seems clear that the plan was not progressing and succeeding, and the employer had knowledge of this, we find the employer had a legal or contractual basis upon which to terminate benefits on July 13, 2000.  Accordingly we find the employer did not act frivolously or unfairly.  


ORDER
1. The employee’s claim for a determination that she is permanently totally disabled is denied and dismissed.

2. The employee’s ancillary claims for penalty, interest, and attorney’s fees and costs are also denied and dismissed.  

3. The employer did not act frivolously or unfairly terminating benefits on July 13, 2000.  


Dated at Anchorage, Alaska this 29th of March, 2002.
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Andrew Piekarski, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SOFINA A. ARRENDONDO employee / petitioner; v. OCEAN BEAUTY SEAFOODS INC, employer; ALASKA NATIONAL INS. CO., insurer / respondants; Case No. 199912286; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th of March, 2002.
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   Shirley A. DeBose, Clerk
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