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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

DAN MICHAEL PECH, 

                                                  Employee, 

                                                            Petitioner,

                                                   v. 

LIFETOUCH NATIONAL SCHOOL STUDIO,

                                                  Employer,

                                                   and 

LIBERTY MUTUAL INSURANCE CO.,

                                                  Insurer,

                                                            Respondants.

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  200027202
      AWCB Decision No. 02-0059  

       Filed with AWCB Anchorage, Alaska 

       April 4, 2002


On March 13, 2002, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s appeal of a Board designee’s March 6, 2002 prehearing conference decision.  That decision ordered the employee to sign the employer’s proffered medical release.  The hearing was held on the written record, pursuant to AS 23.30.108(c).  The employee appeared pro se.  Attorney Constance Livsey represented the employer.  The record closed at the conclusion of the hearing.  The Board sat as a two-member panel, as authorized by AS 23.30.005(f).

ISSUE

Did the Board designee abuse her discretion in her March 6, 2002 order?

SUMMARY OF THE EVIDENCE


The employee originally injured his lower back while working for UPS in 1984.  He was treated conservatively at the time.  In 1985, he re-injured his back at UPS.  This necessitated lumbar spinal surgery at the L5-S1 level in 1985.  In 1996, he was assaulted while working for Douglas Truck Center, and sustained another injury to his lower back.  This resulted in a microscopic discectomy in 1996 and a fusion at the L5-S1 level in 1997.


The employee alleges that he recovered fully after his fusion in 1997, and was able to box and teach gymnastics until his industrial injury of November 4, 2000 with the employer.  On that day, the employee was sitting in a chair at work when the door swung open, striking the employee in the back of his neck with the doorknob and the back of his head with the door itself.  Approximately two hours later, the employee was carrying some equipment when he slipped on the ice and fell.  The employee claims he had pain in his lower back at that point, in addition to his head and neck.  


The employee began treating with Myron Schweigert, D.C., on November 6, 2000.  Dr. Schweigert noted that the employee had a number of complaints, including lower back pain radiating through his buttocks and into his legs.  The employee also had cervical pain, stiffness and loss of range of motion, as well as headaches.  The employee also complained of pain in his mid-back and had bilateral forearm pain.  


At the request of the employer, the employee was evaluated by Paul Williams, M.D., and John W. Swanson, M.D., on July 30, 2001.  Disputes arose between the parties regarding causation, treatment, degree of impairment, functional capacity and medical stability.  On November 19, 2001, the employee was seen for a second independent medical evaluation by John J. Lipon, D.O.  


On March 6, 2002, the employer requested that the employee sign a medical release for:

Medical records and information from December 6, 1982 forward relating to the treatment of my head, neck & back injuries, and the following parts of my body, diagnoses or conditions, chief complaints, and/or symptoms: low and mid-back and neck pain, leg pain, arm and extremity pain from neck and back conditions and any medication prescribed for me from December 6, 1982 forward for any condition, and the conditions for which that medication is prescribed.

The employee refused to sign this release, and instead signed a similar standard Board release on March 6, 2002 releasing only information regarding his “back, neck, head” injuries from December 6, 1981 to the present.


The Board designee evaluated both releases and determined that the medical release prepared by the employer was reasonable, sought information relevant to the employee’s case and followed the format of the Board’s model release form.  Accordingly, she ordered the employee to sign the employer’s release.  The employee refused to sign the employer’s release, but did sign a standard release.  The employer requested a hearing on the matter.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. STANDARD OF REVIEW

The employee claims the Board designee abused her discretion in her March 6, 2002 order.  Under AS 23.30.108(c), the Board must uphold a Board designee’s discovery decision absent “an abuse of discretion.”  The Alaska Supreme Court has stated that abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”
 Additionally, an agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.
  


In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence...If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) the substantial evidence in light of the whole record.


On appeal to the courts, Board decisions reviewing the designee’s determinations are subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  The Board’s concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review.


Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order...must be upheld.”
  


B.
DISCOVERY DETERMINATION

Parties are required to sign releases that seek medical information that are “likely to lead to admissible evidence relative to an employee’s injury.”  AS 23.30.108(c).  The Board has reached the conclusion that ‘relative to the employee’s injury’ need only have some relationship or connection to the injury.
   The Board has used, by analogy, the legal concept of “relevancy” in its determinations as to what is “relative” to an employee’s claim.
  Relevancy describes a logical relationship between a fact and a question that must be decided in a case.  The relevancy of a fact is its tendency to establish a material proposition.
  The Commentary to Alaska Evidence Rule 401 explains that:

[r]elevancy is not an inherent characteristic of any item of evidence but exists only as a relation between an item of evidence and a matter properly provable in the case.  Does the item of evidence tend to prove the matter sought to be proved?  Whether the relationship exists depends upon principles evolved by experience or science, applied logically to the situation at hand.  (Citations omitted.)


To be admissible as evidence under the Alaska Evidence Rules, the relevancy relationship need not be strong: "relevant evidence means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence."
 
The Granus Board panel used a two-step process
 to determine the relevance of the information sought.  The first step is to identify those matters which are “at issue” or in dispute.  In the second step, the Board must decide whether the information sought is relevant because it is “reasonably calculated” to lead to facts that will have a tendency to make a disputed issue, identified in step one, more or less likely.  Id.  In Granus, the Board stated:

[B]ased on the policy favoring liberal discovery, . . . “calculated” to lead to admissible evidence means more than a mere possibility, but not necessarily a probability, the information to be released will lead to admissible evidence. 

. . .

The proponent of a release must be able to articulate a reasonable nexus between the information sought to be released and evidence that would be relevant to a material issue in the case. 


In the instant matter, the employer seeks a medical release for the following body parts, diagnoses or conditions, chief complaints, and/or symptoms:  low and mid-back and neck pain, leg pain, arm and extremity pain from neck and back conditions.  In the employee’s release, he agreed only to release information regarding his head neck and back injuries.  The Board finds that the employer’s release seeks information that is likely to lead to admissible evidence relative to the employee’s injury.  The employee’s treating physician, Dr. Schweigert, noted that the employee had complaints to his low and mid-back, with pain radiating through his buttocks and into his legs.  The employee also had neck pain, stiffness and loss of range of motion, as well as headaches.  The employee also complained of pain in his arms.  The employee claims that all of these conditions were caused by his work accident.  The Board finds that there is a reasonable nexus between the information sought to be released and the evidence that would be relevant in the employee’s claim.  The Board concludes that the Board designee did not abuse her discretion in her March 6, 2002 prehearing conference ruling.  The employee is ordered to sign the March 6, 2002 release proffered by the employer.
  

ORDER


The employee is ordered to sign the March 6, 2002 release proffered by the employer.

Dated at Anchorage, Alaska this     day of April 2002.





ALASKA WORKERS' COMPENSATION BOARD
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William P. Wielechowski,

                               



Designated Chairman
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Harriet M. Lawlor, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of DAN MICHAEL PECH employee / applicant; v. LIFETOUCH NATIONAL SCHOOL STUDIO, employer; LIBERTY MUTUAL INSURANCE CO, insurer / respondants; Case No. 200027202; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this      day of April 2002.

                             
_________________________________

                            




Elisa Bandolin, Clerk
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�  Edward W. Cleary, McCormick's Handbook of the Law of Evidence, (2 ed.) 1972, sec. 185 at 436.


� Alaska Evidence Rule 401 (emphasis added).


� Under AS 23.30.135 and our regulation, 8 AAC 45.120(e), we have the discretion to expand our inquiry beyond the methodology expressed in Granus.


� Certain medical institutions require recently signed medical releases.  For example, to protect the privacy of its patients, some medical institutions will not honor medical releases older than 90 days.  The Board interprets AS 23.30.107(a) and AS 23.30.095(e) as requiring employees to provide releases that will be accepted at the medical institutions where they treated.  A release that is stale and not accepted by a medical institution is worthless to an employer.  At the same time, employees should be able expect that employers will quickly execute the releases that are returned to them.  Accordingly, the employee should cooperate to provide fresh releases to the employer, as required by the employee’s medical institutions, and the employer should seek to quickly use the releases provided by the employee.  
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