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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

TERESA  DUFFIELD, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

FAIRBANKS NORTH STAR 

BOROUGH, SCHOOL DISTRICT,

                                                  Employer,

(Self insured),

                                                      Defendant.

)
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)
         FINAL

         DECISION AND ORDER

        AWCB Case No.  199924164
        AWCB Decision No. 02-0060  

         Filed with AWCB Fairbanks, Alaska

         on April 5, 2002

We heard the employee’s appeal of the reemployment benefits administrator designee’s (RBA) decision finding her ineligible for reemployment benefits, and the defendant’s response, at Fairbanks, Alaska on February 14, 2002. Attorney James Hackett represented the employee. Attorney Michael McConahy represented the self-insured employer.  We kept the record open to allow the parties to submit post-hearing written attorney fee arguments.  We closed the record on March 14, 2002, when we next met after the documents were received.  


ISSUES
1. Whether the RBA abused her discretion in finding the employee ineligible for reemployment benefits.  

2. Whether the employee is due an award of actual attorney fees and costs.


SUMMARY OF THE EVIDENCE

Throughout the employee’s over 10-year work history with the employer, the employee worked as a bus driver and never held any other position. The employee was injured in the scope of her work as a bus driver on December 16, 1999.

Following her injury, in January 2001, the employer placed the employee in a light duty capacity at the Borough Building and asked her to perform sundry tasks, including filing, putting stickers on envelopes, putting inserts in notebooks, making photocopies and occasional answering of telephones and sending of Facsimile messages. She said she often found no work available, however, and she had to actively look for work to do. 

The employee and her supervisor testified that following her placement in the Borough Building she had access to a computer in the area to which she was assigned. She said she had never previously worked with a computer and no one from for the employer demonstrated how to operate the computer. Nor did anyone give her any training on the computer or assign her any computer duties. Although she was encouraged to use training video tapes and experiment with the computer when she had time, no one was available to answer questions. The employee considers her keyboarding and computer skills to be quite limited presently, and inadequate and insufficient to compete for, or to perform, any position requiring such skills.

The reemployment benefits administrator denied the employee’s request for a finding of eligibility for reemployment benefits. The RBA relied on the opinion of reemployment specialist Tom Clark, who concluded the employee could perform two (2) SCODOT job descriptions including: General Clerk, #209.562-0110, and File Clerk I, #206.387-034. The employee testified she has received no training to hold a position as general clerk or file clerk, although she is interested and motivated to receive the training necessary to hold general clerk positions. The threshold issue we must decide is whether the RBA abused her discretion in finding the employee ineligible for reemployment benefits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
A. STANDARD OF REVIEW

            Under AS 23.30.041(d), we must uphold a decision of the RBA absent "an abuse of discretion on the administrator's part."  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion. Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Black's Law Dictionary 25 (4th ed. 1968).

            The Administrative Procedure Act provides another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

 AS 44.62.570.

            On appeal to the courts, our decision reviewing the RBA's determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted).

B. ELIGIBILITY FOR REEMPLOYMENT BENEFITS UNDER AS 23.30.041

            AS 23.30.041 provides, in part:


(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the 1993 edition of the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for:


(1) the employee's job at the time of injury; or


(2) other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to the specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles."

            The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the review hearings.  After allowing the parties to enter their evidence, we review it and the evidence before the RBA to assess whether the RBA's decision was supported by substantial evidence and therefore reasonable.  See Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  If, in light of all the evidence, we find the RBA's decision is not supported by substantial evidence, we conclude that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action.

            The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation  statute."  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), (quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)). Therefore, following the court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to the claim.

            Based on the employee's testimony concerning her injury, disability, work experience and lack of retraining, we find she has provided substantial evidence that she is entitled to reemployment benefits.  To rebut the presumption, the employer submitted evidence that she was asked to perform numerous clerical duties and encouraged to “play with computers.” Assuming this is substantial evidence to overcome the presumption, we find the employee must prove his claim by a preponderance of the evidence.  Meek, 914 P.2d at 1280.

The law explicitly requires us to use the SCODDOT standards.  Konecky v. Camco Wireline, Inc., 920 P.2d 277, 283 (Alaska 1996). APPENDIX B of the 1993 version of SCODDOT, entitled “Specific Vocational Preparation", as identified under AS 23.30.041(e), provides in part as follows: 

SOURCES OF SPECIFIC VOCATIONAL PREPARATION 

SVP may be acquired in a school, work, military, institutional, or vocational environment through such settings as:

( vocational education (high school; commercial or shop training; technical school; art school; and that part of college training which is organized around a specific vocational objective); 

( apprenticeship training (for apprenticeable jobs only); 

( inplant training (organized classroom study provided by an employer); 

( on-the-job training (serving as learner or trainee on the job under the instruction of a qualified worker); 

( essential experience in other jobs (serving in less responsible jobs which lead to the higher grade job or serving in other jobs which qualify) .

APPENDIX  C of the 1993 version of SCODDOT further states that SVP “does not include the orientation time required of a fully qualified worker to become accustomed to the special condition of any new job.”

In this case, the record reflects the employee worked in a light duty capacity 3 hours per day January 24, 2000 – March 2, 2000 and up to 6 hours per day March 6, 2002 – June 15, 2002 when she was terminated. The record also reflects the employer provided no formal training or on-the-job opportunities to the employee. Instead, her supervisors testified she was given a temporary light duty job, which lasted until it was determined that she could not return to work as a bus driver. They also testified she was assigned only to “light duty” work, and not to a general clerk or file clerk position. They further testified that when they tried to place her in an alternative job under the Americans with Disabilities Act, they found she was not qualified for any such alternative job. Based on this testimony and evidence, we find the employee does not satisfy the 1 to 3 months SVP requirement for either the position of General Clerk or the position of File Clerk I.

            By the preponderance of the available evidence, we find there is not substantial evidence to support the decision of the RBA. Therefore, we find this evidence renders the employee eligible for reemployment benefits under the criteria of AS 23.30.041(e).  We conclude the RBA abused her discretion in this eligibility decision, and the RBA's denial of reemployment benefits must be reversed.

C. ATTORNEY'S FEES AND COSTS 

The employee retained an attorney and incurred costs in the successful prosecution of her claim. After taking into account the nature, length, complexity and benefits received, together with the contingent nature of workers' compensation cases, we will award actual attorney's fees under AS 23.30.145(b). 


The employer filed an Objection to attorney Hackett’s October 26, 2001 Affidavit of Fees and his February 14 and February 20, 2002 Supplemental Affidavit of Attorney's Fees and Costs, alleging that they were filed late. In the first affidavit, attorney Hackett billed 5.5 hours at $200 per hour for a total of $1,100. The subsequent affidavits reflected an additional 4.7 hours worked at an increased billing rate of $225 per hour, plus $45.00 in costs, for a total fee and cost figure of $1,102.50. The total cost and fee reimbursement requested totals $2,202.50


We find the costs and fees claimed reasonable and necessary and allowed under 8 AAC.45.180. We find any deficiency in timeliness non-prejudicial to the employer and should be excused. 8 AAC 45.195. Accordingly, we will award 100% of these costs and fees. We conclude that the employer and its insurer shall pay the employee's counsel a total of $2,202.50 for attorney's fees and costs.
ORDER

           1.  The Reemployment Benefits Administrator's decision, finding the employee ineligible for reemployment benefits is Reversed and Remanded to the RBA.


2.  The employer shall pay the employee’s attorney  $2,202.50 in reasonable attorney fees and costs under AS 23.30.145(b).


Dated at Fairbanks, Alaska this 5th day of April, 2002.







ALASKA WORKERS' COMPENSATION BOARD
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Fred Brown, 
Designated Chairman
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John Giuchici, Member







________________________________________                                  






Dorothy Bradshaw, Member



If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25% will accrue if not paid within 14 days of the date, unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of TRESA  DUFFIELD employee / applicant; v. FAIRBANKS NORTH STAR BOROUGH, SCHOOL DISTRICT, employer (self insured) / defendant; Case No. 199924164; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 5th day of April, 2002.
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Marie Jankowski, Clerk 
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