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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

SHAWNA M. NEUMEISTER, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

UNISEA, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.
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          FINAL DECISION AND ORDER

        AWCB Case No.  199913795
        AWCB Decision No. 02-0062

         Filed with AWCB Anchorage, Alaska

         on April  10, 2002


We heard the parties' Stipulation and Order of Dismissal on the basis of the written record in Anchorage Alaska on April 9, 2002.  Attorney Ted Stepovich represents the employee.  Attorney Michael Barcott represents the employer and insurer ("employer").  We closed the record when we met to consider the stipulation on the basis of the written record, on April 9, 2002.


ISSUES

1.
Shall we cancel the April 23, 2002 hearing on the merits of the employee's claim under 8 AAC 45.050(f) and 8 AAC 45.074(a)(1)(C)&(b)(1)(K)?

2.
Shall we dismiss the employee’s claim, based on the stipulation filed on March 11, 2002, agreeing to proceed under the Jones Act?

SUMMARY OF THE EVIDENCE


The employee was struck in the back of her head by a crane hook, suffering a closed head injury, while she was  working as a seafood processor onboard a processor vessel on July 5, 1999.  The employee suffered continuing pain in the head, neck, and posterior trunk areas.  Approximately two weeks later, the ship put in at Dutch Harbor, where the employee was medically evaluated and returned to her home in Portland, Oregon.  The employee completed a Report of Occupational Injury or Illness on July 26, 1999.  The employer accepted the compensability of the employee’s injury, and provided temporary total disability (“TTD”) benefits and medical benefits. 


The employee was provided conservative treatment by John Hoggard, M.D., orthopedist Edward Goering, M.D., and neurologist A. P. Aversano, D.O., who prescribed analgesics, muscle relaxants, anticonvulsant medication, and physical therapy.  At the employer’s request, the employee was seen by Philip Grisham, M.D., and psychiatrist Michael Friedman, D.O. on February 29, 2000.  In their report on that date,
 Drs. Grisham and Friedman found that the employee had fully recovered from her injury, needed no additional medical care related to that injury, suffered no permanent partial impairment from the injury, and could return to unrestricted work.  Based on the report of Drs. Grisham and Friedman, the employer filed Notices of Controversion on March 28, 2000 and on June 9, 2000.    


On April 17, 2000, the employee filed a workers’ compensation claim seeking restoration of the denied benefits.  In a prehearing conference on September 13, 2001, the employee's claim was set for a hearing on April 23, 2002.  


The parties filed a Stipulation and Order of Dismissal on March 22, 2002, agreeing that the employee is pursuing a Jones Act remedy in lieu of her workers’ compensation claim.  The parties agreed to the dismissal of her workers’ compensation claim and cancellation of the April 23, 2002 hearing.


In response to the stipulations, we set this matter for a hearing on the basis of the written record on April 9, 2002, in accord with 8 AAC 45.050(f).  As the parties requested, we will consider the joint stipulation as a basis for resolving the disputes in this claim.  In accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley,
 we here issue an order based on the stipulation.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


I.
PETITION TO RESOLVE DISPUTE BY STIPULATION 

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .


Our regulations at 8 AAC 45.050(f) provides, in part:



(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, or to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. . . .  



(3)
Stipulations of fact or to procedure are binding upon the parties to the stipulation . . . .



(4)
The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .


We interpret 8 AAC 45.050(f)(1) to authorize the award of benefits or the dismissal of claims or parties, based on the stipulation of the parties.
  Although the stipulation represents the employee is abandoning his workers’ compensation claim, he is not specifically waiving any future benefits.  Consequently, the provisions of AS 23.30.012 do not apply, and a compromise and release (C&R) agreement is not necessary.  Accordingly, we will consider this as a stipulation of the parties under 8 AAC 45.050(f)(1), and will consider dismissing his claims without prejudice. 


Based on our review of the record, and on the stipulation regarding this case, we will exercise our discretion to resolve the pending disputes in this claim, and issue an order in accord with 8 AAC 45.050(f).  This order will bind the parties to the terms of the stipulations contained in their joint petition, in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change this order, they must file a claim or petition with us to request modification of this decision and order under AS 23.30.130. 


II.
DISMISSAL OF THE EMPLOYEE'S CLAIMS
AS 23.30.155 (h) provides:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.


In the March 22, 2002 binding stipulation, the parties agreed the employee will pursue a remedy against the employer under maritime law.  The parties stipulated to dismiss the claim and cancel the hearing.  Based on this stipulation and on our review of the record, we will dismiss the employee’s claim, without prejudice, under 8 AAC 45.050(f)(1).  


III.
CANCELLATION OF THE HEARING

In the March 22, 2002 binding stipulation, the parties agreed to cancel the hearing on the employee’s claim for workers’ compensation benefits.  Based on this stipulation and on our review of the record, we find we have good cause to cancel the April 23,2002 hearing under our regulations at 8 AAC 45.074(a)(1)(C)&(b)(1)(K), which permit the cancellation of hearings for claims resolved, but not reduced to a C&R. 


ORDER

1.
Based on the binding stipulation of the parties, we dismiss the employee’s claim under 8 AAC 45.050(f)(1), without prejudice.


2.
We cancel the April 23, 2002 hearing under 8 AAC 45.074(a)(1)(C)&(b)(1)(K). 


Dated at Anchorage, Alaska this   day of April, 2002.
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Richard H. Behrends, Member







____________________________                                  






John A. Abshire, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SHAWNA M. NEUMEISTER employee / applicant; v. UNISEA, INC., employer; ALASKA NATIONAL INS. CO., insurer / defendants; Case No. 199913795; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 10th day of April, 2002.

                             

   _________________________________

      






Elisa G. Bandolin, Clerk
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