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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

RICHARD J. OLIVER, 

                                                   Employee, 

                                                            Respondant,

                                                   v. 

REEVE ALEUTIAN AIRWAYS INC.,

                                                  Employer,

                                                   and 

INSURANCE CO. OF STATE PA.,

                                                  Insurer,

                                                            Petitioners.
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)
          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  199910213
        AWCB Decision No.  02-0063

         Filed with AWCB Anchorage, Alaska

         on April 10, 2002


We heard this matter at Anchorage, Alaska on April 9, 2002.  The employee appeared, representing himself.  Attorney Robin Gabbert represents the employer.  We closed the record for this decision at the conclusion of the hearing. 


ISSUE

Whether to continue all or a portion of the hearing.  


SUMMARY OF THE EVIDENCE

According to his June 10, 1999 report of occupational injury or illness, the employee injured his low back while working for the employer on June 9, 1999.  The report describes his mechanism of injury as follows:  “While carrying a stretcher medivac up the stairs of the 727 the medivac said she was slipping and he lowered the stretcher to even medivac out he felt a sharp pain across lower back.  The employer initially accepted the employee’s claims and paid medical and timeloss benefits.  


Ultimately, the employer controverted all benefits based on an employer’s medical evaluation.  The employee has filed claims for various benefits including medical and timeloss benefits.  The employer has also filed a petition for reimbursement under AS 23.30.250, alleging the employee fraudulently obtained benefits.  The employer also asks we refer this matter to the District Attorney’s office for their investigation.  


The employee was represented by Michael Patterson until October 30, 2001.  At the beginning of the hearing, the employee requested we continue the hearing so he could obtain new counsel.  The employer objected, in part, as it had four witnesses ready to testify.  We denied the employee’s request for a continuance and proceeded with the hearing, only on the employer’s section .250 petition.  


After the employer examined its first witness, the employee again requested we continue the hearing as he was in “way over his head.”  The employee advised us he “would take out a loan” to secure counsel to defend the fraud claim.  The employer objected on the same grounds as earlier.  After deliberating, we decided to continue the employee’s defense portion of the hearing and hear the employer’s portion of the hearing as its witnesses were already assembled and waiting to testify.  We memorialize the remainder of our oral decisions below.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.135 provides in pertinent part: "The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties."  8 AAC 45.074(b) provides in pertinent part:  "Continuances or cancellations are not favored by the board and will not be routinely granted. A hearing may be continued or cancelled only for good cause and in accordance with this section." 

We find the employer would be severely, and needlessly prejudiced had we not gone forward with hearing its portion of the testimony.  The employer incurred substantial expense and preparation time providing its witnesses for the Board to hear.  We conclude we properly preserved the employer's witnesses' testimony by continuing with the hearing under section .070(f)(1).

Nonetheless, we also made several oral rulings at the April 9, 2002 hearing, which we memorialize here. First, the employee has until May 10, 2002 to do one of three things:  A) secure counsel to represent him in defending the employer’s fraud claim;  B) notify the Board (in writing) that he will represent himself and testify in an attempt to rebut the employer’s fraud allegations, and subject himself to cross-examination by the employer;  or C) notify the Board (in writing) that he will not testify (and be subject to cross-examination by the employer) and the Board will issue a decision based on the record as presented April 9, 2002.  If the employee does nothing we will close the record and issue a decision based on the record presented April 9, 2002.  

If the employee secures counsel, the employer shall have a reasonable time to respond (15 days) to any argument presented, or as may be necessary.  If the employee testifies the employer can cross-examine after his testimony.  If the employee does not testify or file a response, the employer need not respond and we will close the record as it existed April 9, 2002.  


As required by AS 23.30.135(b), the April 9, 2002 hearing was recorded.  At our direction copies of the hearing tapes have been reproduced and are available.  The employer may purchase a copy. 

ORDER

The parties shall proceed as detailed in this interlocutory decision and order.  


Dated at Anchorage, Alaska this 10th of April, 2002.
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John Abshire, Member
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Richard Behrends, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of RICHARD J. OLIVER employee / respondent; v. REEVE ALEUTIAN AIRWAYS INC., employer; INSURANCE CO. OF STATE PA., insurer / petitioners; Case No. 199910213; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 10th of April, 2002.
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